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Explains in clear, simple language just how to set up an 
analysis of all the cost elements in operating a modern bank 
and give to management accurate reports which will show 
whether or not the bank is making an actual profit and 
what contribution to profits is made by each department. 

Only with an accurate knowledge of costs is it possible 
for bank management to adopt sound policies and institute 
a system of service charges that are fair to both customer 
and bank alike. 


$5.00 Delivered 


BANKERS PUBLISHING COMPANY 
465 Main Street, Cambridge 42, Mass. 














66 
What does your community 
think of your bank?” 





“If your bank is being operated with a sincere 
desire to serve your community, if your policies 
are fair, equitable, and understood, your service 
charges reasonable, properly inaugurated, and fully 
explained, your officers and employes efficient, 
courteous and friendly, your interest in the better- 
ment of your customers and the community active 
and demonstrated, your bank has no public relations 


problems.” 


No matter what your answer you will find many 
valuable and practical suggestions in this new book— 


Practical Public Relations 
in Banking 


by WILLIAM T. DUNN 
Vice President 
B. M. BEHRENDS BANK, JUNEAU, ALASKA 


PYHIS book covers completely the subject 
of public relations. It is not a re-hash 
of a lot of other books on the subject 

but an original contribution based on 

original research and experience on the 
part of the author. : 

It outlines a complete program which 
if adopted and consistently followed by 
any bank, large or small, would un- 
doubtedly produce valuable results. 

Spasmodic and intermittent public re- 
lations efforts are worse than useless for 
inevitably such efforts come to represent 
action and reaction. An intense period of 
geodwill-building only serves to empha- 
size the lack of this action when it ceases. 

It is what a bank is and does day-in and 
day-out that determines its public relations, 
not what it says. 

This book points the way to adopting a 
consistent policy of sincere service to the 
eommunity and of bringing this policy 


continuously to the favorable attention of 
the public. 

No bank executive with a real regard 
for the status of his bank in the commu- 
nity can afford not to read and study this 
valuable book. 


Mail This Handy Coupon Today 


Bankers Publishing Company 
465 Main St., Cambridge 42, Mass. 


Send me a copy of Practical Public Relations in 
Banking. If it meets with my approval ! will 
mail you $4.00 within five days. Otherwise | 
may return it within five days and pay nothing. 


WNT occas Scarce aie nesaas vecrnted ea aeknentt eae 
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ENCYCLOPEDIA OF | 
BANKING AND FINANCE 


By Glenn G. Munn 


Completely Revised By 
F. L. GARCIA 


Registered Investment Adviser, registered with the Securities 
and Exchange Commission under the Investment Advisers 
Act of 1940; member, New York Society of Security Ana- 
lysts; financial writer; author, “How to Analyze a Bank 
Statement”; 18 years of diversified experience in banking 
and security analysis and investment counsel. 


ERE, in one compact volume, 

is the gist of hundreds of books 
on every phase of banking and 
finance. In authoritative, quick 
reference form, it offers busy bank- 
ers and financial executives just 
the information they need to an- 
swer the questions that arise in 
their daily work. 

The book contains a tremendous 
amount of organized information: 
clear explanations of over 3,500 
subjects; resumes of banking laws; 
and discussions of every topic con- 
cerned with banking and finance. 


It answers hundreds of 
questions like these: 


What was the debt of the Federal 
Government for each year from 
1789? 

What is the difference between guar- 
anteed and preferred stock? 

At what times has the United 
States abandoned the gold stand- 


Completely Revised 


For years this book has been the 
standard reference work in its field. 
In previous editions thousands of 
copies have been sold. This new 
edition discusses scores of new sub- 
jects, and elaborates or revises 
those which have already appeared. 


Convenient Arrangement 


The Encyclopedia is arranged 
alphabetically by subject, thus 
providing an automatic index. 
Cross-referencing is widely em- 
ployed. The reader is therefore 
assured of having access to all 
phases of the subject—and in a 
minimum of time. 

Everyone connected with bank- 
ing or finance will find this book 
an indispensable working tool. 


Mail This Handy Coupon Today 


ard? Tigi eENemmemeaia 


How does deposit insurance work? 

What was the national income in 
any given year? 

Can a “stop” be placed on the trans- 
fer of a stock? 

How long does it take money to 





Bankers Publishing Company 

465 Main St., Cambridge 42, Mass. | 
Send me a copy of Encyclopedia of Banking 
and Finance. If it meets with my approval 


I will mail you $12.00 within five days. Other- 
wise I may return it within five days and pay 


double itself at 6 per cent com- | nothing. 


pound interest? At 4 per cent? 


What are the advantages of issuing TN GIIIO ss ssvesausnesossasesastviousvscect ncsensnesesssessasscesetvetes ensees 
serial bonds? | | 

Are there any bonds totally exempt MU ciesisseic cciecesacstacacecciccecaucapseseascacaeueiniaa ere 
from both Federal and state taxes? 

Are any stocks on the New York | City and State | 


Stock Exchange available in less 
than 100-share lots? 
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COST ACCOUNTING 
fr BANKS 


Prepared by a Committee of the Denver 
Conference of the National Association 
of Bank Auditors and Comptrollers 


This new manual is the result of studies 
made by the Denver Conference of the 
NABAC. It fills a long-felt need for cost 
accounting procedures that can be em- 
ployed by banks of all sizes enabling them 
to make intelligent comparisons with one 
another. All operations are illustrated by 
exhibits with cost accounting figures set up 
on them. 


Part one deals with departmental income 
and cost determination while part two is 
concerned with transaction cost determi- 
nation. 


The adaptability of the system proposed 
makes this book genuinely useful to all 
banks both large and small. 


PRICE $4.00 DELIVERED 


Cure) 


BANKERS PUBLISHING COMPANY 
465 Main Street, Cambridge, Massachusetts 





THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 





VOLUME 69 OCTOBER, 1952 NuMBER 10 





Bank Honoring Forged Instrument Not 
Responsible to Undisclosed Principal 
of Drawer 


Acting on behalf of his client, an attorney drew a check on 
his special client’s checking account with the Commonwealth 
Trust Company. ‘The check was delivered to the payee but 
was improperly cashed by an individual who had signed the 
payee’s name without authority. When the Commonwealth 
Trust Company charged the instrument against the attorney’s 
special account the client brought suit against the bank. The 
court ruled that, while the bank would be liable to the attorney 
since there was a forgery of the payee’s signature, the client 
could not maintain the suit against the bank since the client 
was an undisclosed principal and therefore not a party to the 
instrument. Goldstein et al. v. Commonwealth Trust Co. 
Hudson County Court, New Jersey, 87 A.2d 555. The opinion 
of the court is as follows: 


COOLAHAN, J. C. C—Motion has been made by the third-party 
defendant, in which the defendant and third-party plaintiff has joined, 
to strike the plaintiff's complaint on the ground that it does not set 
forth a cause of action against either of the moving parties. 


In substance the complaint alleges the following: 


Morris Silver, a duly licensed attorney of New Jersey, acting on 
behalf of the plaintiffs, made and delivered his check in the amount of 
$5,000 drawn on an account which he, Silver, had with the Common- 
wealth Trust Company. The check was payable to Grantwood Electric, 
a New Jersey corporation. It is alleged that the instrument was en- 
dorsed on behalf of the aforementioned payee without authority. On or 


1 
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about August 1, 1951 the check was presented for payment, and Com- 
monwealth charged the same to the account of Silver. The plaintiffs, 
conceiving that the instrument was improperly honored, have demanded 
judgment against Commonwealth for the full $5,000. 


As the Trust Company of New Jersey initially accepted the instru- 
ment for deposit, and, in endorsing it for payment, guaranteed all prior 
endorsements, it was brought in by Commonwealth as third-party de- 
fendant. 

The plaintiffs, in opposing this motion, have advanced a theory of 
their case which is of novel impression, at least in this jurisdiction. It 
appears that the attorney, Morris Silver, had some of plaintiff’s funds 
deposited in his attorney’s account which bore the label “Special Ac- 
count.” In view of this, they claim that the cause of action is not one 
based on a negotiable instrument, but rather upon breach of contract. 
They argue that it is properly grounded on the implied contract between 
the bank and its depositor, Silver, and that they, therefore, have stand- 
ing to sue as the real parties in interest under Rule $:17-1 of our civil 
practice by reason of their contention that they are the undisclosed 
principals of Silver who acted on their behalf. 


Were this cause brought solely upon the instant negotiable instru- 
ment, the plaintiffs, not being parties to it, would have the great weight 
of authority against their recovery. Where a negotiable instrument is 
the basis of an action, it has been frequently held that an undisclosed 
principal may not bring suit. Heart of America Lumber Co. v. Belove. 
111 F.2d 535, 130 A.L.R. 658 (8 Cir., 1940); 1 Williston on Contracts, 
§ 286; 2 Am.Jur., Agency, § 411. This is but the converse and logical 
extension of the well established rules that an undisclosed principal may 
not be subjected to suit on a negotiable instrument signed by his agent 
alone, and that generally liability on a negotiable instrument is limited 
to the parties appearing thereon. Harris v. McPherson, 41 N.J.L.J. 55 
(Cir.Ct. 1917); Harter v. Mechanics National Bank, 63 N.J.L. 578, 
44 A. 715 (E. & A. 1899); Briggs v. Partridge, 64 N.Y. 357 (Ct.Apps. 
1876) ; Kempner v. Dillard, 100 Tex. 505, 101 S.W. 437 (Sup.Ct. 1907); 
Pease v. Pease, 35 Conn. 181 (Sup.Ct.Err. 1868); 2 AmJur., Agency, 
§ 897. 


As the plaintiffs have urged the contract concept, we must first con- 
sider the nature of the relationship existing between Silver, the depositor, 
and Commonwealth, the depository bank. In so far as general deposits 
are concerned, the bank’s relation to its depositor is that of debtor, and 
necessarily arising from the contract of deposit is the obligation in- 
cumbent on the bank to disburse money standing in the name of their 
creditor-depositor only on his order and in conformity with his direction. 
Slavin v. Passaic Nationa] Bank & Trust Co., 114 NJ.L. $41, 176 A. 339 
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(E. & A. 1934). Thus, it is evident that where a bank pays out on an 
instrument falsely or fraudulently endorsed through no fault or con- 
nivance of the depositor, it cannot legally charge the same to his ac- 
count, as it has failed to pay out in accordance with his order. 


Considering, then, the case at hand, are there present peculiar cir- 
cumstances sufficient to enable the plaintiffs to be cloaked with the 
mantle of the depositor and so maintain this suit? I think not. The 
fact that the account here involved is an attorney’s account specifically 
labeled “Special Account” does not per se enlarge the duties or obliga- 
tions of a bank to include others than the depositor. In my view, an 
account such as this has no greater status than any ordinary general 
deposit in so far as a bank’s liabilities are concerned. It is argued in 
part that the labeling of the account was of such a nature as to give 
notice to the bank of the fact that their depositor was acting merely as 
an agent or fiduciary. Although notice to the bank is not indispensable 
to the plaintiffs’ theory of recovery, I am compelled to recognize judicially 
that special attorneys’ accounts may not only contain clients’ funds but 
also funds belonging to the attorneys themselves. The best, then, that 
can be said for the plaintiffs’ proposition is that a bank has knowledge 
that the attorney may be disbursing funds not his own. Consequently, 
in any given transaction, a bank’s knowledge is inadequate to charge it 
with notice that it is in fact acting for a principal other than the deposi- 
tor. Regardless, even in a situation where a bank had adequate notice 
that an account was held by a depositor only in a fiduciary capacity, it 
has been held that the bank’s obligation runs to the trustee-depositor 
and that it owes no duty to the trust estate save to refrain from par- 
ticipating in misappropriating the funds. New Amsterdam Casualty Co. 
v. National Newark & Essex Banking Co., 117 N.J.Eq. 264, 175 A. 609, 
(Ch. 1934), affirmed 119 N.J.Eq. 540, 182 A. 824 (E. & A. 1935). This 
is quite evidently the policy embodied in our Revised Statutes 3A: 41-7, 
NJ.S.A. An action cannot lie for a breach of a duty in favor of one to 
whom the duty was not owed. Only a person to whom the duty is 
owed can recover for neglect of duty or obligation, whether such exists 
at common law or is imposed by statute. 


It is doubtless generally true, as plaintiffs urge, that, as undisclosed 
principal, one may maintain in his own name a suit for the breach of 
an ordinary contract, such as one concerned with the purchase and sale 
of chattels. Rich v. Bongiovanni, 4 N.J.Super. 243, 66 A.2d 888 (App. 
Div. 1949). But here we are concerned with a contract unlike the 
ordinary one. Viewing the fact pattern of this cause as if through a 
stereoscope, it is possible to perceive not one but three separate con- 
tracts: first, the primary one between the plaintiffs and the payee of 
the check wherein the depositor is acting as attorney for the plaintiffs; 
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second, the contract as embodied in the negotiable instrument, and 
finally, the contract arising between Covenant and Silver as a 
result of Silver’s deposit. The latter contract, implied in law, is, of 
course, the one with which we are here concerned. In this view of the 
case, it can readily be seen that the bank is the mere conduit or instru- 
mentality through which the primary contract is partially achieved. 
Therefore, rather than being in the position of undisclosed principal, it 
would appear that the plaintiffs’ status would be more accurately de- 
termined as that of incidental beneficiary having no right to bring suit. 


Furthermore, denying these plaintiffs the right to recover can well 
be rested on grounds of public policy alone. Banks, as institutions of 
quasi-public character, are entrusted in our economy with a most im- 
portant franchise. Yet, for good reason, they are liable to their de- 
positor, under what is the practical equivalent of absolute liability, 
should they pay out on any check of his which had been endorsed falsely, 
fraudulently or without authority. To extend this liability beyond its 
present scope to include those who may stand hidden behind the de- 
positor with whom the bank had openly dealt, would be imposing a 
serious burden and handicap on the most common of commercial trans- 
actions. It is foreseeable that the weight of responsibility then on banks 
would necessitate the exercise of so much caution as to have a breaking 
effect on the free flow of negotiable instruments. 


In regard to the remaining claim of the plaintiffs that they, under 
Rule 3:17-1 of our rules of civil practice, have the right to bring this 
cause of action as the real parties in interest, I must disagree. Real 
party in interest statutes are not intended to enlarge existing substan- 
tive rights or to confer a cause of action where none existed before. They 
were enacted to simplify matters of pleading and procedure generally, 
and to adopt substantially the equity rule which permitted all actions to 
be instituted by the equitable or beneficial owner thereof. 39 Am.Jur., 
Parties, § 16. Such provisions are intended to bring before the court 
the party rightfully interested in the litigation, so that the judgment, 
when entered, will be binding and conclusive and the defendant will be 
saved from further harassment or vexation at the hands of other claim- 
ants to the same demand. 39 Am.Jur., Parties, § 17. Assuming the 
success of the plaintiffs in this action, it is entirely conceivable that 
Silver, the depositor, could later bring an action against the bank to 
have it recredit the amount of the check. Certainly, it is clear that if 
Silver were to appear as plaintiff in the first instance, the matter would 
perhaps be properly before the court. 


The motion is granted and the complaint is stricken as to both 
defendants, 





— 
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What Constitutes Doing Business— 
Maintenance of Bank Accounts 


Reprinted from the Corporation Journal with permission of the 
Corporation Trust Company 


A question frequently raised is whether the mere mainte- 
nance of a bank account in a state, and nothing more, by an 
unlicensed foreign corporation should subject it either to the 
necessity of obtaining authority to do business there or to the 
payment of franchise taxes. 


Necessity of Qualification—There appear to be no decisions 
involving only this limited activity within a given state, indi- 
cating whether or not qualification as a foreign corporation 
is required. An answer to the question may, however, be found 
in decisions in which several activities within a state, of which 
the maintenance of a bank account was one, were held not to 
constitute “doing business” from the standpoint of the necessity 
of obtaining authority from the state. (Badische Lederwerke 
v. Capitelli, 92 Misc. 260, 155 N. Y. S. 651; Fruit Dispatch 
Co. v. Wood et al., 42 Okla. 79, 140 Pac. 1128.) 


Maryland and Wisconsin, in 1951, specified by statute that 
“maintaining bank accounts” is an activity which, if carried on 
by a foreign corporation would not necessitate its qualification. 
(Laws of 1951; Maryland, Chapter 135, Section 84; Wiscon- 
sin, Senate Bill No. 768, enacting Section 180.801.) 


Oklahoma provided in 1951 that maintaining bank accounts 
in connection with the collection of real estate mortgage loans, 
“is defined as an activity which shall not be considered to be 
transacting or engaging in business in this state” by a foreign 
corporation engaged in investing in loans secured by real 
estate. (Session Laws, 1947, Chapter A, Title 18, Section 
199 (f), as added by laws of 1951, H. B. 427.) 


Franchise Tax Liability — As to the liability of an un- 
licensed foreign corporation to the payment of a franchise tax 
where a bank account, and nothing else, is maintained within 
a state, here, too, there are no decisions limited to a considera- 
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tion of this point only. There are, however, decisions in which 
the maintenance of a bank account was one of several activities 
which, taken together, were held not to constitute the doing of 
business so as to give rise to such liability, thus indicating that 
the mere keeping of the account would not, of itself, constitute 
“doing business” for this purpose. (People ex rel. Lembeck & 
Betz Eagle Brewing Co. v. Roberts, 47 N. Y. S. 949; People 
ex rel. Washington Mills v. Roberts, 40 N. Y. S. 417, affirmed, 
without opinion, 151 N. Y. 619, 45 N. E. 1184; People ex rel. 
The Manila Electric Railroad & Lighting Corp. v. Knapp et 
al., 229 N. Y. 502; People ex rel. Southern Cotton Oil Co. v. 
Roberts, 48 N. Y. S. 1028.) 


The rule in these cases has been implemented by statute to 
indicate that “the maintenance of cash balances with banks 
or trust companies” in New York is not to be deemed doing 
business for the purpose of the franchise tax on business cor- 
porations, measured by net income. (Tax Law, Article 9-A, 
Section 209 (2).) 















BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts mvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank Disbursing Proceeds of Loan Directly 
to Borrower’s Creditors Held Liable 


for Borrower’s Debt 


The Mystic Oil Company was substantially in debt, but it 
also had some good producing wells and other good prospects 
for the future. In order that Mystic might pay off its present 
creditors and drill new wells, the Mercantile National Bank 
agreed to make a loan to Mystic of about $250,000 secured by 
the oil properties. When the proceeds of the loan had been 
disbursed directly by the bank to the creditors of Mystic to 
the extent of $211,000 Mystic defaulted on the loan. The bank 
then foreclosed without having disbursed approximately 
$67,000 of the loan. 

One of Mystic’s largest creditors, McCullough Tool Cuw., 
then brought suit against the bank claiming that when the bank 
loan was made the bank had orally promised Mystic to pay 
Mystic’s indebtedness to the McCullough Tool Co, The court 
found that this was in fact the intended transaction and 
awarded a judgment of $8,616 against the bank. 

This decision illustrates the dangers inherent in a situation 
where a bank deals directly with its borrower’s creditors. Read- 
ers of the following opinion of the court will note that the bank 
in this case made the fatal error of corresponding with the 
creditors with respect to the payments they might expect to 
receive from the proceeds of the loan. Mercantile National 
Bank at Dallas et al. v. McCullough Tool Co., Court of Civil 


547 
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Appeals of Texas, 250 S. W. 2d 870. The opinion of the court 
is as follows: 


GRAY, J.—Appellee has filed a motion to dismiss this appeal and as 
grounds for dismissal says that the supersedeas bond filed by appellant 
is not sufficient as an appeal bond because: (1) it contains no obliga- 
tion to pay the costs on appeal; (2) it is not conditioned in the manner 
and form required by law to have the effect of an appeal bond, and 
(3) there is no certificate by the district clerk estimating the costs in 
the court below and on appeal. 

Appellee cites Rule 354 T.R.C.P., which prescribes the requirements 
for a cost bond on appeal. 

The judgment appealed from is for $8,616.20 with interest at six 
per cent per annum from date,—January 15, 1952, and costs. The costs 
accrued in the trial court amount to $416.50. The supersedeas bond 
filed by appellant is for $10,000, and is conditioned as is required by 
Rule 364(a), T.R.C.P. This bond bears the approval of the district 
clerk. 

Appellant has requested and has been granted leave to file an addi- 
tional bond. An additional bond for the sum of $900 has been filed and 
approved. Rule 365, T.R.C.P. 

The bonds now on file are sufficient to meet the requirements of 
Rule 364 (a), supra. 

Rule 367, T.R.C.P. 

Appellee’s motion to dismiss the appeal is overruled. 

Appellee sued Louis Burns, Mystic Oil Corporation (later called 
Mystic) and appellant to recover for personal services and materials 
furnished Mystic on an oil well designated as well No. 5 on the J. Wylie 
Green lease in Tom Green County. The services and materials were 
furnished from October 9, 1949, through January 12, 1950, and, as re- 
flected by appellee’s verified account, there was owing to appellee there- 
for $6,932.90. Appellee also sued to recover an attorney’s fee. 


Upon a nonjury trial appellee recovered judgment against Mystic 
and appellant, jointly and severally, for its debt, an attorney’s fee for 
$1,250, interest and costs. Only appellant has appealed. 


Some time in November, 1949, Mystic, acting by John Shanahan, its 
president, and Louis Burns, its vice president, began negotiations with 
appellant for a loan. On December 27, 1949, the loan was consummated 
and Mystic gave its note to appellant for $278,500 payable in monthly 
installments of $5,000 each, the first installment to become due January 
20, 1950. This note was secured by a deed of trust covering an oil and 
gas lease on 497.32 acres of land in Tom Green County identified as the 





— 
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J. Wylie Green lease, and which lease was then owned or was being 
operated by Mystic. The deed of trust included rights then existing or 
to accrue under the lease and the oil runs. At the time of the execution 
of the note there were four wells drilled on the lease and the fifth 
(well 5) was being drilled. There were also accumulated oil runs. 


Appellee alleged that a part of the consideration for the note and 
deed of trust was a promise by appellant to pay appellee the sum of 
$6,932.90 then due and to become due for services and materials fur- 
nished to Mystic on well 5; that such promise was made and exacted for 
the benefit of appellee; that appellant failed and refused to complete 
the disbursement of the loan and withheld approximately $80,000; that 
appellee had made demand on appellant for the payment of its debt; 
that payment was refused, and that it was necessary for it to employ 
an attorney. Appellee further alleged that Mystic was indebted to it 
at the time of the loan, that it extended credit and increased its credit 
to Mystic relying solely on the representations and promises of appellant 
that it was making a loan to Mystic and that a portion of such loan 
would be paid by appellant to appellee; that appellee relied on the repre- 
sentations and promises of appellant and did forego its right to file its 
statutory lien. Appellee also alleged that appellant induced Mystic to 
repudiate its obligations to appellee and so acted as to create a default 
by Mystic in its obligation to appellant, and that appellant through an 
agent and employee went into possession of the oil and gas lease in 
fraud of the creditors of Mystic, especially appellee. 


The facts show that prior to the time that Mystic Oil Corporation 
was formed (early Fall of 1949) the J. Wylie Green lease was operated 
by Louis Burns and others under an agreement with the holder of the 
lease; that Burns was indebted to appellant, and that at the time the 
corporation was formed there had been three wells drilled on the lease 
and the fourth was being drilled, three of these wells (including num- 
ber 4) were producers. Mystic took over the Green lease and consum- 
mated the loan with appellant as already noted. Appellant proceeded 
to disburse the loan and paid out the borrowed money to the creditors 
of Mystic to the extent of approximately $211,360 on January 13, 1950. 
Included in this amount was a debt of Louis Burns owing to appellant. 
On April 12, 1950, appellant filed suit on the note and to foreclose its 
deed of trust lien because of the failure of Mystic to pay the $5,000 
installments due. At that time there was in appellant’s possession the 
undisbursed portion of the loan, which the trial court found was 
$67,139.49. Also, there were uncollected oil runs which Mr. Pryor, ap- 
pellant’s vice president, said amounted to approximately $50,000. 


During the negotiations for the loan and at the time it was consum- 
mated well 5 was being drilled. This fact was known to appellant, and 
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Mystic was then indebted to appellee for services and materials furnished 
to the extent of $2,300 on that well. 
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was also made known to appellant. 


Louis Burns testified, by deposition, that: 

“59 What did you propose to the Bank that you would do 
with the money? A. The $278,000? 

“60 Yes? A. Drill wells; that is what they loan money for; 
clean up our bills and keep drilling wells. 

“61 Did they disburse to you the $278,000? A. No; they 
wanted to disburse the money; they had a man by the name of 
Holloway, Assistant Vice President, who would disburse this 
money, and it was agreed to by everyone of us to let him do it. 

“62 That was agreeable to let him do the disbursing? A. Yes; 
as we needed it. 

“63 Did you have an agreement with the Bank that this 
money was to be disbursed to your creditors? A. Yes; that was 
what we borrowed it for, to clean up what we owed and drill these 
wells. We borrowed the money to pay the people we owed and 
to drill more wells. 

“64 Did the Bank agree to that proposition, that they would 
pay the bills that you owed and advance money for your drilling 
of other wells? A. That was my understanding. 


* * * * 


“70 Did you furnish the Mercantile National Bank with a 
list of your creditors? A. Had an auditor to do that. 

“71 Who was that auditor? A. Fred Bryant. 

“72 Where does he live? A. In Brady. 

“73 Did he make a list of all of your creditors? A. Yes. 


* 7 * * 


“A Yes; I talked to McCullough Tool Company, but I don’t 
remember the name of Gray. 

“96 But you talked to someone down there about these bills? 
A. Yes. 

“97 And you told them you were getting a loan from the 
Mercantile National Bank? A. Yes, sir. 

“98 And you told them that as soon as you got the loan, the 
Bank would pay the bill? A. Yes, sir. 


* * * * 


“1 While ago you were asked with reference to the debts be- 
ing paid by the Mercantile National Bank at Dallas; state whether 
or not they were to be paid out of the loan that you secured? 
A. Yes, that’s right. 

“2 It was not debts the Bank was to pay; but to pay your 


The existence of this indebtness 
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debts for you out of the money you borrowed? A. Yes; if we 
owed $278,000 in debts. they would pay it. ‘ 

“3 You agreed with the Bank that they were to use the money 
from that $278,000 loan to retire your indebtedness? A. That’s 
right. 

“4 You did not intend to say that the Bank was to pay the 
indebtedness other than out of your own money that you had 
borrowed from the Bank? A. That’s right.” 


Burns further said that prior to the time the loan was made the oil 
runs had not been paid because they had been unable to get a division 
order for the reason that there was an argument with the owner of the 
Green lease; that appellant would not make the loan without a division 
order; that before the loan was made a division order was secured and 
that it was delivered to appellant; that the first time he knew the division 
order was not “in tact” and that the money had not been sent to appel- 
lant was after he was sued by appellant and then appellant told them 
the order had been lost, and that it was then too late to get another. 


The note contained the following provision: 


“In addition, the undersigned agrees that seventy-five percent 
(75%) of the oil runs and production accruing to it under its 
interest in the oil and gas leasehold estate on certain properties 
situated in Section 195, S. P. R. R. Company, District No. 11, in 
Tom Green County, Texas, which oil runs and production runs 
are being assigned to the Mercantile National Bank at Dallas to 
secure the payment of this note, may be applied by said Bank 
on the payment of principal and interest due under this note. 
It is agreed and understood that the monthly installments de- 
scribed in the preceding paragraphs of this note are the minimum 
amounts to be paid and are to be paid unconditionally irrespective 
of whether or not the oil runs referred to in this paragraph 
amount to as much as the minimum monthly payment prescribed 
in the preceding paragraph. 

“This note, to the extent of the amount mentioned herein, 
represents money this day borrowed by the undersigned from 
Mercantile National Bank at Dallas.” 


Fred Bryant testified that James Rankin (a vice president of :ap- 
pellant) and Louis Burns came to his office and requested him to prepare 
a schedule of Mystic’s debts and forward the schedule to appellant; that 
he did so and that appellee was one of the listed creditors. 

J. M. Gray, credit manager for appellee, testified that he communi- 
cated with appellant through Mr. Rankin relative to appellee’s debt, 
and that Mr. Rankin told him that appellant was paying Mystic’s bills 
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on wells as they were completed as producers. He identified two letters 
which were introduced in evidence and are: 
“Mercantile Nationaal Bank 
at Dallas 
Dallas, Texas 
“Jas. H. Rankin December 30, 1949 
Vice President 
“McCullough Tool Company 
P. O. Box 2575 
Houston, Texas 
“Gentlemen: 
“In answer to your telegram regarding Mystic Oil Corporation, I wish 
to advise you that we are in the process of closing a loan on wells 1, 3 
and 4, but from the record I looked at today, I think all your bills are 
on well 5. 
“The company hopes to bring this well in within the next fifteen days, 
and if the well is satisfactory, we will make further disbursements which 
should include your accounts. 
Yours very truly 
/s/ Jas. H. Rankin 
Vice President” 


“Mercantile Nationaal Bank 
at Dallas 
Dallas, Texas 
“Jas. H. Rankin February 9, 1950 
Vice President 
“Mr. J. M. Gray 
McCullough Tool Company 
P. O. Box 2575 
Houston 1, Texas 
“Dear Mr. Gray: 
“With further reference to our telephone conversation of January 30, I 
wish to advise that I talked with the superintendent who is drilling the 
well for Mystic Oil Corporation and he told me it would be the latter 
part of this week before they would have the well ready for our geologist 
to make the tests. During the last few days they had some trouble with 
the pipe leaking and have this straightened out, and this should be a 
good well. 


“The information is furnished you because I know you expected to re- 
ceive your check by the end of this week. 
Yours very truly, 
/s/ Jas. H. Rankin 
Vice President.” 
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Mr. Rankin, after referring to the above letters and his conversation 
with Gray, testified: 

“Q. Did you, in talking about Well No. 5 in your conversation 
with Mr. Gray, or in your letters, tell him what was the basis of 
your information? A. I told him that the Company hoped to 
bring that well in within the next fifteen days, and if the well is 
satisfactory we will make further disbursements, which include 
their account.” 


The trial court filed findings of fact and conclusions of law, and, with 
other findings, found: 

“At the time of the making of this loan it was discussed and 
agreed upon between Mr. H. M. Pryor and Mr. J. H. Rankin as 
officials of the bank and Mr. Louis Burns and Mr. John J. Shana- 
han as officials of the Mystic Oil Corporation that the purpose 
of making this loan, and a part of the consideration for making 
it, was that Mystic Oil Corporation had incurred indebtedness 
in the drilling of well 4, and was incurring expenses in the drilling 
of well 5, and that there would possibly be other wells drilled in 
which expenses would be incurred; that the Mercantile National 
Bank at Dallas was to loan to the Mystic Oil Corporation the 
amount of said note and the bank was to use and disburse the 
money for the purpose of paying off Mystic Oil Corporation’s 
creditors who had furnished materials or labor or services of any 
character in the drilling of said wells with the limitation that be- 
fore there was any obligation to pay for materials or labor or 
services in the drilling of any well that it must be a commercial 
producer, but that if any well drilled on said lease was a com- 
mercial producer then the bank would pay the creditors for ma- 
terial, services and labor used in the drilling of any such well, 
said payments to be made out of the $278,500.00 loan to Mystic 
Oil Corporation. This agreement to use and disburse the bor- 
rowed money for the use and benefit of such creditors was a part 
of the consideration for the making of said loan.” 


The trial court also found that well 5 was a commercial producer, 
and made further findings favorable to appellee. 


Appellant’s nine points are to the effect that the trial court erred in 
holding it liable to appellee because: The undisputed evidence shows 
that (1) appellant had no contract with appellee to pay it any amount 
of money; (2) appellant made no agreement for the benefit of appellee; 
(4) any agreement made by appellant to advance additional money to 
appellee or disburse additional loan funds in payment of appellee’s 
creditors never became effective because of nonoccurrence of conditions 
precedent; (5) appellant was released from any obligation to make 
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a 
further advances to Mystic or its credit for the payment of its creditors 
by reason of defaults on the part of Mystic. (3) The overwhelming pre- 
ponderance of the evidence shows appellant did not make any agree- 
ment for the benefit of appellee. (6) Appellant was not liable for more 
than nominal damages. (7) The statute of frauds is a bar to any action 
based on the alleged agreement. (8) Appellant was not liable for at- 
torney’s fees. And (9) certain special exceptions should have been sus- 
tained and not overruled. 

It is a well established rule of law that a contract entered into by 
parties for the benefit of a third party is binding and may be enforced 
by the third party. However for the third party, not named in the con- 
tract, to be entitled to enforce it he must show that it was made for his 
benefit and that he was the party intended to be benefited. United 
States Fidelity & Guaranty Co. v. Eubanks, 126 Tex. 405, 87 S.W. 2d 
248; 10 Tex.Jur. Secs. 280-282, pp. 483-486. And where the contract has 
been accepted by the third party beneficiary it may not be modified or 
rescinded without his consent. 10 Tex.Jur. Sec. 283, p. 488. 

The testimony of Louis Burns shows the contract was made for the 
benefit of appellee. This testimony is corroborated by that of J. M. 
Gray, and by that of James Rankin whose testimony shows appellent’s 
own interpretation of the agreement and, if the meaning of the agree- 
ment is uncertain, such interpretation is of great if not controlling 
weight. James Stewart & Co. v. Law, Tex.Sup., 233 S.W.2d 558, 22 
A.L.R.2d 639. 

There is evidence to support a finding that appellee not only ac- 
cepted the contract but relied on it and did not file its statutory lien 
which it was entitled to file and would have filed but for appellant’s 
agreement, and that such forbearance in no wise would affect appellee’s 
right to participate in the proceeds of the loan to the extent of its debt. 
The schedule of Mystic’s indebtedness was forwarded to appellant by 
Fred Bryant on February 2, 1950, prior to the institution of foreclosure 
proceedings, and at a time when appellant had in its hands undistributed 
proceeds of the loan far in excess of the amount of money then due. 
In any event this was at a time Mystic was not in default as to the 
February installment and when disbursement of the loan had not been 
completed. Appellant had not, at the time appellee’s account was pay- 
able, elected to foreclose the lien because of non-payment of installments 
as is shown by the letter of February 9, 1950, supra. Even if it be said 
that appellee was in no better position to enforce the contract than 
Mystic, its enforcement was not precluded to appellee. In 9 CJS, 
Banks and Banking, § 395, at page 816, it is said: 

“A bank must make such application of the proceeds of a loan 

as is agreed upon in the contract between it and the borrower, 

and is liable for a failure to do so.” 
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Appellant appears to defend its refusal of payments to appellee on 
the ground that well 5 was not a commercial producer. The trial court 
found that it was. 

Appellant had the burden of pleading and proving the defense. Rule 
94, T.R.C.P.; McAnally v. Person, Tex.Civ.App., 57 S.W.2d 945; Gieb 
v. Goebel Brewing Co., Tex.Civ.App., 176 S.W.2d 975, error ref., w.o.m.; 
10 Tex.Jur. p. 528, Sec. 305a. 


Charles Hickox, who was not a licensed appraisal engineer but who 
had had twenty-five years experience in the oil business, who had been 
for many years production superintendent for Plymouth Oil Company 
and who was production superintendent for Mystic, said that well 5 
was completed as a commercial producer and, by his tests, was produc- 
ing approximately thirty-eight barrels of oil per day. The evidence 
shows that for a while the oil produced from the Green lease was de- 
livered by truck to the Humble Pipe Line Company but later Republic 
Pipe Line Company “came in on the lease” and the oil was “run” by it. 
The record does not show the cost of marketing the oil from well 5 nor 
the price for which it was sold, neither does the record affirmatively 
show what meaning was attached to the term “commercial producer,” 
—however, we think it is sufficiently clear that the term was used to 
mean that well 5 would produce oil in paying quantities. The trial 
court found the well produced oil in paying quantities. We think it 
reasonable to say that Charles Hickox who placed himself in position 
to know the costs of production and marketing conditions, took these 
matters in consideration when he said well 5 was a commercial producer. 
We are in no position to assume he did not. 

H. M. Pryor, a vice president of appellent, said “they” began swab- 
bing well 5 about February 1, 1950; that the initial flush production was 
thirty-seven barrels and that he did not know what the production was, 
“I could not get the records on it.” He further said: 


“Q. You have testified that it was not completed and did not 
go on production? That is, until in May? A. That’s correct. 

“Q. Are you still sure about that? A. It was not tested until 
May. 

“Q. You are still sure that it was not completed until in May? 
A. It was not completed to produce until May. 


* * * * 


“A. Well number five was completed—let me change that. 
Well number five was put on the swab sometime in late January, 
and the engineer—for some reasons known to themselves, they 
did not put a pump on it and called us for checking that well; and 
the pump was put on there—I believe it was March 6th. 
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“Q. Was it produced two months? A. At the end of May it 
was not producing hardly any. 

“Q. By that time you had filed your law suit to foreclose this 
mortgage hadn’t you? A.I do not have the date we filed the suit. 

“Q. April 12th is when you filed the law suit? A. All right. 

“Q. What was it producing at that time? A.I don’t know. 

“Q. Is it true it was producing 38 barrels and that it continued 
producing that amount for several months? A. No. 

“Q. Well, tell us when it fell off? A. The last was away off; 
by the end of May the whole lease was away off. 

“Q. All of the wells? A. The whole lease—well five had 
dropped— 

“Mr. Holloway: Did I understand you to say the lease had 
dropped off by the end of May? A. Yes. 

“Q. Well, is it true the wells were not being operated and 
serviced properly? A. As far as I could find out—I didn’t know 
anyone taking care of the lease. I went down there in May and 
again early in June and Hickox was angry with Burns; he said 
Burns owed him money and that he had to put up his personal 
funds to get material, and he had a man by the name of Mc- 
Donald who had not been paid. 

“Q. Is a 38 barrel well a commercial producer? <A. Not for 
sixty thousand dollars. 

“Q. Is it a commercial producer? A. I would have to check 
it daily before I would operate it.” 


His further testimony was to the effect that it was his duty to 
determine whether appellant should advance funds on well 5, and that 
well 5 was not a commercial producer. 


We attach no significance to what Pryor’s duties were since the de- 
fense was to the effect that before the payment was to be made well 5 
must be a commercial producer. 


It does not appear that any time was fixed in which well 5 must have 
been completed. There are suggestions in the evidence of delays but 
there is no evidence that such delays were not reasonable. We think the 
question presented was simply whether the well was completed as a com- 
mercial producer. 10 Tex.Jur. Sec. 237, p. 413. 


Appellant’s points 1, 2, 4 and 5 assert that the evidence in support 
of the contentions thereby made is undisputed. For this Court to sus- 
tain those points it would be necessary for us to say that such evidence 
is not at variance with the facts as testified to by other witnesses, the 
circumstances of the case and the reasonable inferences to be drawn 
from such other evidence and circumstances. Ironside v. Ironside, 188 
Okl. 267, 108 P.2d 157, 134 A.L.R. 621. 
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The testimony of Mr. Rankin and Mr. Pryor, both Vice Presidents 
of appellant, cannot be said to be conclusive. They were interested 
witnesses and their credibility and the weight to be given their testimony 
was for the trial court. Scott v. Gardner, 137 Tex. 628, 156 S.W.2d 513, 
141 A.L.R. 50; Flack v. First Nat. Bank of Dalhart, 148 Tex. 495, 226 
S.W.2d 628; Head v. Scurr, Tex.Civ.App., 8 S.W.2d 819, error dism. 
This rule is applicable to the testimony of interested lay witnesses and, 
also, to testimony given as the opinion of experts. Nass v. Nass, Tex. 
Sup., 228 S.W.2d 130; Bridwell v. Bernard, Tex.Civ.App., 159 S.W.2d 
981, error ref. w. o. m.; Guinn v. Coates, Tex.Civ.App., 67 S.W.2d 621. 

Appellant’s point 3 cannot be sustained. The trial court resolved the 
weight and the credibility of evidence before him and from his estimate 
of the effect of such evidence he gave probative value to that favorable 
to appellee. This result reached by the trial court from all the evidence 
before him (that which was favorable as well as unfavorable to appellee) 
is controlling here. San Antonio Traction Co. v. Higdon, 58 Tex.Civ. 
App. 83, 123 S.W. 732, error ref.; Andrews v. Fuller, Tex.Civ.App., 186 
S.W. 275. 

Appellant says the measure of appellee’s damage is in any event 
damages for the breach of a contract to lend money. We disagree with 
this view. Appellee’s cause of action is for compensation for the loss it 
sustained because of appellant’s refusal to perform the agreement. The 
alleged agreement placed appellant in the position of one who assumes 
the payment of a note and made appellant liable for the payment of 
the debt. 6 Tex.Jur. Sec. 109, p. 729; 13 Tex.Jur. Sec. 15, p. 84. Appel- 
lee is entitled to be placed in the position it would have been in if appel- 
lant had performed its promise, and is entitled to recover in damages 
the equivalent of its loss. 25 C.J.S., Damages, § 79, p. 585. 

The agreement alleged by appellee was an original promise and was 
not within the statute of frauds. Waggoner v. Herring-Showers Lumber 
Co., 120 Tex. 605, 40 S.W.2d 1; Bank of Garvin v. Freeman, 107 Tex. 
523, 181 S.W. 187; Goldstein v. Union Nat’l Bank, Tex.Civ.App., 216 
S.W. 409. 


Article 2226, Vernon’s Ann.Civ.Stat., provides: 

“Any person having a valid claim against a person or cor- 
poration for personal services rendered, labor done, material fur- 
nished, overcharges on freight or express, lost or damaged freight 
or express or stock killed or injured, may present the same to such 
person or corporation or to any duly authorized agent thereof; 
and if, at the expiration of thirty (30) days thereafter, the claim 
has not been paid or satisfied, and he should finally obtain judg- 
ment for any amount thereof as presented for payment to such 
person or corporation, he may also recover, in addition to his 








558 THE BANKING LAW JOURNAL 


claim and costs, a reasonable amount as attorney’s fees, if repre- 

sented by an attorney.” 

Appellee’s claim was for services rendered and materials furnished to 
Mystic. These were not furnished to appellant. To allow appellee to 
recover the statutory attorney’s fee against appellant would require a 
liberal construction of the statute which is penal in nature and must 
be strictly construed. To claim the benefit of the statute appellee is 
required to bring himself strictly within its provisions. First Texas 
Prudential Ins. Co. v. Long, Tex.Com.App., 46 S.W.2d 297. It is our 
opinion that appellee has not brought itself within the terms of the 
statute, and that its recovery of an attorney’s fee against appellant 
cannot be sustained. 

Appellant urged special exceptions to specific paragraphs of appellee’s 
pleadings on the grounds that such paragraphs were vague, indefinite, 
stated conclusions, and did not inform appellant of the charges made 
against it. The trial court heard the exceptions but withheld a ruling 
thereon until the conclusion of the trial and then overruled them. 

No abuse of the discretion of the trial court or injury to appellant 
resulting from his ruling has been shown. The ruling should not be 
disturbed. Southern Underwriters v. Hodges, Tex.Civ.App., 141 S.W. 
2d 707, error ref. Further, we think an examination of appellee’s entire 
pleading and the record refutes any argument that injury resulted to 
appellant because of the ruling. 


That portion of the trial court’s judgment awarding appellee a re- 
covery of $1250 attorney’s fee and interest thereon is reversed and judg- 
ment is here rendered denying appellee recovery of attorney’s fees. In 
all other respects the judgment is affirmed. 


Reversed and rendered in part and in part affirmed. 


HUGHES, Justice (dissenting). I respectfully dissent because, in 
my opinion, there is nothing in the transactions between the Bank and 
the Tool Company nor in the transactions between the Bank and Mystic 
to create liability of the Bank for Mystic debt to the Tool Company. 


The Bank and the Tool Company 


James M. Gray, Credit Manager of McCullough Tool Company, 
testified that in October, 1949, the company began selling to Mystic Oil 
Corporation. At that time he wrote “One of our usual credit inquiries, 
a stereotyped form letter” to appellant, Mercantile National Bank of 
Dallas. 


This inquiry was not answered by the Bank up to November 29, 1949, 
when Mr. Gray again wrote the Bank concerning Mystic and its Vice 
President, Mr. Burns, from which letter I quote: 
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“Fearing that our letter to you of October 27, may have gone 
astray in the mails, we are writing again to request the benefit of 
your experience and information pertaining to the above. 


* * * * 


“Mr. Burns is identified we understand with the Mystic Oil 
Corporation of Brady, Texas, which opened an accounty with us 
in October 1949 and which has settled the initial transaction 
promptly. From the meager information thus far obtained, we 
feel that Mr. Burns is a responsible business man, but for the 
completion of our confidential records we would greatly appre- 
ciate whatever you can add as to his character and financial 
responsibility as we wish to be in a position to serve this mutual 
customer’s interest fully.” 


This letter was answered by the Bank on November 19, 1949, as 
follows: 


“McCullough Tool Company 
P. O. Box 2575 

Houston, Texas 

“Attention Mr. J. M. Gray 
“Gentlemen: 

“Your letter of November 11th has not been answered because 
we have been trying to get some information regarding the Mystic 
Oil Corporation of Brady, Texas, which we understand is owned 
by a Mr. Shanahan and Mr. Louis Burns. The information we 
have now is that they have several wells and they have requested 
us to send our geologist out to make a report on the wells as they 
desire to make a loan in connection with the properties. Mr. 
Louis Burns of Brady, Texas, has been doing business with us 
for a number of years, having been in the machinery business, 
and we have loaned him on a secured basis and he has a con- 
tingent liability on a number of notes where he has sold machinery 
and we are carrying the notes. Just as soon as we are in a po- 
sition to give you additional information on the Mystic Oil Com- 
pany, we shall be happy to do so. 

“Your very truly, 
/s/ James H. Rankin 
Vice President.” 


Credit Manager, Mr. Gray, diligently pursued the Bank further as 
shown by his following testimony: 


“Q. Now, subsequent to that time, (November 19) did you 
have any telephone conversations with Mr. Rankin? A. Yes; I did. 
“Q. Do you now remember what date you had the first tele- 
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phone conversation with him? A. It seems to me that it was 
during December sometime—sometime in December of 1949.1 

“Q. Will you tell the court the gist of that conversation? 
A. The gist of it was that the Mercantile National Bank was tak- 
ing a deed of trust on the various properties of the Mystic Oil 
Corporation to cover all of the wells producing or would be pro- 
ducing, and contemplated making advances to the Mystic Oil 
Corporation for the payment of their bills and obligations incurred 
in connection with their Tom Green County oil development. 

“Q. Was that the J. Wiley Green lease? A. Yes; the Green 
Number Five was the well that we were interested in; and I 
understood from that conversation they included that well the 
same as the others. 

“Q. Subsequent to the telephone conversation and before the 
30th of December, did you have another occasion to communicate 
with Mr. Rankin? A. I did. 

“Q. Did you send him a telegram? A. I did.” 

The telegram referred to was dated December 28, 1949, and reads: 

“Mystic Oil Corporation owes us $2,300, our limit unless ar- 
rangements to finance through your bank are materializing satis- 
factory. Please write us in confidence. McCullough Tool Com- 


pany, J. M. Gray.” 


The Bank did not reply to this telegram immediately but Credit 
Manager, Mr. Gray, was not to be shaken. He telephoned the Bank 
and according to him his conversation with Mr. Rankin was: 

“Well, he told me that the deed of trust—I believe he told 
me the deed of trust had been executed and that everything was 
going along satisfactorily and that a number of the bills on com- 
pleted wells had been paid; that the Mercantile National Bank 
was paying these bills as the wells were completed as producers.” 


On December 30th, the Bank did answer the telegram by a letter 
set out on page 7 of the majority opinion [250 S.W.2d 874] I repeat, for 
emphasis, the concluding paragraph of that letter: 

“The company hopes to bring this well in within the next 
fifteen days, and if the well is satisfactory, we will make further 
disbursements which should include your accounts.” 

Subsequent to December 30, Mr. Gray testified that he had tele- 
phone conversations with Mr. Rankin on January 16, 1950, January 23, 
and January 30, all initiated by Mr. Gray. 

Before these conversations occurred Mystic’s account with the Tool 


1 The call was made by Mr. Gray. 
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Company was complete as the last item charged thereto was dated 
“1-12-50.” 


The substance of the conversations on the 16th and 23rd was that 
well No. 5 had been reported a good producer and “that it looked like 
everything would work out satisfactorily and that we would get our 
money.” 


The conversation of the 30th was, as reported by Mr. Gray: 


“When I talked to him, he said they had looked through their 
files and did not seem to have copies of all of our bills, and he 
wanted all our bills sent in so they would be sure and have them; 
he told me to send them in and we would get our money.” 


Mr. Gray sent the Bank the bills mentioned but received no response 
thereto from the Bank. 

On February 9, 1950, the Bank wrote the letter set out on page 7 
of the majority opinion. 

The above is the sum and substance of all transactions between the 
Bank and appellee. 

To me, these transactions mean this and no more; Mr. Gray is a 
very aggressive and persistent Credit Manager. Mr. Rankin is a very 
courteous and accommodating Bank official. 


My conclusion is that: these transactions form no basis for liability 
of the Bank for Mystic’s bad account with the Tool Company. 


The Bank and Mystic 


In considering the transactions between Mystic and the Bank, it 
should be borne in mind that the only concern which the Tool Company 
has in these matters is to establish, if it can, an enforceable contract on 
the part of the Bank to pay Mystic’s debt to it. 

Since it is not contended that the Bank executed a written contract 
to pay Mystic’s debt to the Tool Company, the evidence must show not 
only that the Bank agreed to pay the debt but that in so doing the Bank 
agreed to pay its own debt, otherwise the promise is within the Statute 
of Frauds. Spann v. Cochran & Ewing, 63 Tex. 240. 

In addition to the evidence referred to in the majority opinion I 
desire to quote the uncontradicted testimony of Mr. H. M. Pryor, Senior 
Vice President of the Bank, who was in active charge of the loan to 
Mystic, explaining the amount for which the note was made. 


“Well that goes back to about December 20th when Mystic 
Oil Corporation was applying for an oil production loan; at that 
time they did not have a pump for Well number four, and before 
we could determine how much we would loan them on one, three, 
and four, it was necessary to advance four thousand dollars for 
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that pump and well number four was put on production, and we 
were not able to check number four until sometime along in 
January; so we could not determine how much we would loan on 
one, three, and four, Shanahan was in Texas at the time; he is a 
resident of Massachusetts, and he wanted to go home, and he 
asked that we write the loan for a total of what they estimated 
would be necessary for wells one, three, four, and five; so he asked 
that we make it enough for the full amount, so he would not be 
involved with another note and another trip down here.” 

Mr. Shanahan was Mystic’s President and the only officer who ex- 

ecuted the note in its behalf. 


Both Mr. Rankin and Mr. Pryor denied that either of them or the 
Bank ever made an agreement to pay Mystic’s debt to the Tool Com- 
pany. 

The record shows that the $211,360.51 disbursed by the Bank on 
January 13, 1950, was done so upon written instructions from Mystic. 
The manner of accomplishing this disbursement was by placing such 
amount of money to the credit of Mystic and issuing cashier’s checks 
against such account. 

Mystic never did instruct the Bank to pay the Tool Company. 

The full face of the note was never deposited to Mystic’s account or 
paid to it or for its benefit. There never was any of Mystic’s money in 
the Bank out of which the Tool Company’s debt could be paid. 

If the Bank has breached its contract to lend Mystic the face amount 
of the note that is a matter between Mystic and the Bank and with 
which the Tool Company and this Court has no concern. 

In arriving at the full and true meaning of the transaction between 
Mystic and the Bank these rules of law are applicable and must be 
considered: 

“Parties are presumed to contract for themselves. It follows 
that a contract will not be construed as having been made for 
the benefit of a third person unless it clearly appears that such 
was the intention of the contracting parties.” Citizens National 
Bank in Abilene v. Texas & Pacific Railway Co., 186 Tex. 333, 
150 S.W.2d 1003, 1006. 

“One claiming to be a third party beneficiary under a con- 
tract alleged to have been made for his benefit cannot recover 
thereon merely because he will be incidentally benefited by its 
performance. He must be a party to the consideration or the 
contract must have been entered into for his benefit, 13 C.J. 709, 
sec. 817, and he must accept it as made and must succeed or fail 
upon its terms.” Price v. Lee, Tex.Civ.App., 119 S.W.2d 673, 
675 (Waco, writ denied) . 
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“An incidental beneficiary acquires by virtue of the promise 
no right against the promisor or the promisee.” Restatement of 
the Law of Contracts, Sec. 147, which gives the following illus- 
tration on page 155: 


“B promises A for sufficient consideration to pay whatever 
debts A may incur in a certain undertaking. A incurs in the 
undertaking debts to C. D. and E. If, on a fair interpretation 
of B’s promise, the amount of the debts is to be paid by B to C, 
D and E, they are creditor beneficiaries; if the money is to be 
paid to A in order that he may be provided with money to pay 
C, D and E, they are at most incidental beneficiaries.” 


I have no difficulty in concluding that, under this record, the Tool 
Company was at most, an incidental beneficiary. 


The Bank made a loan to Mystic for a purpose. This purpose was 
to enable Mystic to pay its debts and drill other wells. The amount of 
the loan was large and, in the exercise of caution and prudence, the 
Bank made the disbursements itself rather than turn the money over 
to Mystic for distribution. The money was disbursed by the Bank in 
accordance with written instructions from Mystic. 


There is no evidence which I can find which even suggests that the 
Bank assumed payment of the Tool Company debt or that the Bank 
made such debt its own. 


A fair interpretation of the agreement between the Bank and Mystic 
is that the primary motive of the Bank was to make a good loan and the 
primary motive of Mystic was to stay in the oil business. Benefits con- 
ferred by this agreement upon creditors of Mystic were derivative only 
and did not make them “creditor beneficiaries.”” Williston on Contracts, 
Vol. 11, Sec. 402, p. 1157. 


There is yet another matter which, in my opinion, precludes recovery 
by the Tool Company. 


Assuming that the Tool Company was a third party creditor bene- 
ficiary then it must accept the contract as made. This contract was, at 
the most, that the Bank would pay the cost of drilling well No. 5 only in 
the event that it was satisfactory to the Bank or was a “commercial 
producer.” 


It is obvious that the well was not satisfactory to the Bank because 
it refused to pay for its drilling. 

Was the well a “commercial producer’? 

The trial court found “that before there was any obligation (on the 


part of the Bank) to pay for materials or labor or services in the drilling 
of any well that it must be a commercial producer. . . .” 
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The lower court further found that the Bank had on hand more than 
sixty-seven thousand dollars which was to be used in paying expenses 
in connection with well No. 5, “provided well 5 was a commercial pro- 
ducer, that is, produced oil in paying quantities.” 


The court’s definition of a “commercial producer” is plucked out of 
thin air. There is no evidence to authorize the court’s definition. 

The court found that well No. 5 was brought in for 38 barrels per 
day and that it was a commercial producer, “that is, that it would pro- 
duce oil in paying quantities.” 

The majority say that the record does not “affirmatively show what 
meaning was attached to the term ‘commercial producer,’ however, we 
think it is sufficiently clear that the term was used to mean that well 
No. 5 would produce oil in paying quantities.” 


“The words ‘paying quantities’ as used in an oil and gas lease 
have received judicial construction and application. They mean 
that the oil and gas discovered must be sufficient to pay the lessee 
a profit, though small, over operating and marketing expenses. 
If the well does this, it is producing in ‘paying quantities,’ though 
it may never repay the cost of drilling.” 31A TexJur. p. 242-3. 


It is simply incredible to me that the Bank or any sane person would 
make an agreement to lend the cost of drilling a well on condition only 
that the well would pay the cost of producing the oil but without regard 
to the cost of drilling it. At any rate there is no evidence that the Bank 
made such an agreement. 

The record is far from satisfactory concerning the potential of well 
No. 5. The record does show that it came in for 38 barrels per day; 
that production fell off sharply within a very short time and that by 
the end of May Well No. 5 was “away off” and was producing “hardly 


> 


any. 
The cost of drilling well No. 5 was “well over $90,000.00.” 


A “commercial producer” in the sense used by the parties herein 
must have meant a well which with reasonable probability would pro- 
duce enough oil to pay within a reasonable time the entire cost of drill- 
ing and operating the well. 

I also disagree with the majority holding that the burden of proof 
was on appellant to prove that well 5 was not a commercial producer. 
The burden of proof was on appellee to prove that it was entitled to 
recover under the terms of the contract made between the Bank and 
Mystic. Appellee concedes that one of the conditions of this contract 
was that well 5 be a “commercial producer.” It was therefore its duty 
to establish this as a fact. This the Tool Company wholly failed to do. 


I would reverse. 
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Federal Government's Seizure of Savings 
Deposit Without Possession of Passbook 


The Federal Court of Appeals for the Second Circuit has 
ruled that, in collecting delinquent income taxes owed by a 
savings bank depositor, the federal government may seize the 
deposited funds even though it is unable to present the de- 
positor’s passbook. The court holds that the special right of 
the government to enforce the collection of taxes by a summary 
administrative method is not curtailed by the provisions of 
Regulation Q and a bank rule that withdrawals may be made 
only on presentation of the savings deposit passbook. United 
States v. Manufacturers Trust Co., U. S. Court of Appeals, 
Second Circuit, July 28, 1952. The opinion of the court is as 
follows: 


CHASE, C. J.: The interesting question raised by this appellant 
concerns the steps which must be taken by the government to collect 
the taxes due from a delinquent taxpayer out of her funds on deposit 
in a savings! account in the appellee bank. 

It is undisputed that one Ruth Post owed the United States eighty- 
three dollars plus interest as the unpaid remainder of the amount she 
was properly assessed for income taxes for 1949. Also, that there is, 
and at all pertinent times was, on deposit in her name in a savings ac- 
count in the Manufacturers Trust Company, a New York commercial 
banking corporation having its principal office and place of business in 
the City of New York, funds in excess of the amount here sought to be 
recovered payable to her upon demand and the presentation of her 
pass book. 

Before this suit was brought payment was duly demanded of the 
taxpayer and, upon her failure to pay in full within ten days, a notice 
of levy and warrant of distraint was served upon the bank pursuant to 
the provisions of Sections 3690 and 3692 of Title 26 U.S. C.2, A demand 





1 The account involved is denominated a “Special Interest Account” but it is, for all 
purposes here relevant, the same as a savings account. 
226 U.S. C. Section 3690. 

“If any person liable to pay any taxes neglects or refuses to pay the same within ten 
days after notice and demand, it shall be lawful for the collector or his deputy to collect 
the said taxes, with such interest and other additional amounts as are required by law, 
by distraint and sale, in the manner provided in this sub-chapter, of the goods, chattels, 
or effects, including stocks, securities, bank accounts and evidences of debt of the person 
delinquent as aforesaid.” 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1366. 
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pursuant to the provisions of Section 3710(a) of Title 26 U. S. C.? was 
duly made upon the bank to surrender so much of the deposit to the 
collector as was required to pay the remainder, with interest, of the tax 
Miss Post owed but the bank refused to comply with the demand be- 
cause the depositor’s pass book was not presented to it. At the time 
of this demand the bank account was not subject to an attachment or 
execution under any judicial process. This suit was, thereupon, brought 
pursuant to Section 3710(b)* to recover from the bank a sum equal to 
the taxes due plus interest together with costs and interest from the 
date of the levy and distraint. Both sides moved for summary judg- 
ment and the government has appealed from an order granting the 
motion of the bank. 

The contract of the bank with its depositor required it to make pay- 
ment to her only “upon presentation of the pass book” or, upon receiving 
satisfactory indemnity, “in the event that a pass book has been lost, 
stolen, or destroyed, or in any exceptional case where the pass book can- 
not be produced, without serious loss or inconvenience to the depositor, 
and the depositor shall immediately notify the Company in writing 
stating the facts relating to said loss, theft, destruction or exceptional 
case to the Company... .” 

The position of the bank may be outlined as follows: The relation- 
ship between the bank and its depositor is that of a debtor and creditor, 
Fidelity and Casualty Co. of N. Y. v. Farmers National Bank of Hudson, 
275 N. Y. 194, and, therefore, it is not obliged to make payments out 
of the account except in conformity with the contract which created 
that relationship. Bank of United States v. Public Bank of New York 
City, 88 Misc. 568, aff'd 168 App. Div. 915; Krupp v. Franklin Savings 
Bank, 255 App. Div. 15. The distraint, at most, gave the government 
the rights of a judgment creditor who has levied upon the depositor’s 
property, United States v. Warren R. Co., 2 Cir., 127 F. 2d 134, and, as 
such, the government obtained no greater rights than the depositor. 

26 U.S. C. Section 3692. 

“Tn case of neglect or refusal under Section 3690, the collector may levy, or by warrant 
may authorize a deputy collector to levy, upon all property and rights to property, except 
such as are exempt by the preceding section, belonging to such person, or on which’ the 
lien provided in section 3670 exists, for the payment of the sum due, with interest and 


penalty for nonpayment, and also of such further sum as shall be sufficient for the fees, 
costs, and expenses of such levy.” 
326 U.S. C. Section $710 (a). 

“Any person in possession of property, or rights to property, subject to distraint, upon 
which a levy has been made, shall, upon demand by the collector or deputy collector 
making such levy, surrender such property or rights to such collector or deputy, unless 
such property or right is, at the time of such demand, subject to an attachment or 
execution under any judicial process.” 

426 U.S. C. Section 3710 (b). 

“Any person who fails or refuses to so surrender any of such property or rights shall 
be liable in his own person and estate to the United States in a sum equal to the value 
of the property or rights not so surrendered, but not exceeding the amount of the taxes 
(including penalties and interest) for the collection of which such levy had been made, . . .” 
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Karno-Smith Co. v. Maloney, 3 Cir., 112 F. 2d 690. It seeks to bolster 
its position by insisting that the presentation of the pass book is neces- 
sary to show that the bank owed the depositor anything subject to dis- 
traint and relies upon cases like United States v. Metropolitan Life Ins. 
Co., 2 Cir., 130 F. 2d 149 and United States v. Massachusetts Mut. Life 
Ins. Co., 1 Cir., 127 F. 2d 880. 


As a second defense, appellee points out that it is a member of the 
Federal Reserve System subject to the rules and regulations of the 
Board of Governors which have been promulgated under Section 371 (b) 
of Title 12 U.S. C. to effectuate the purposes of Section 19 of the Fed- 
eral Reserve Act, as amended, 12 U. S. C. Sections 371(b) and 461, 
relating to “savings deposits.” Section 1(e) (2) of Federal Reserve 
Regulation Q provides as to savings deposits that, 


“Withdrawals are permitted in only two ways, either (i) upon 
presentation of the pass book, through payment to the person 
presenting the pass book, or (ii) without presentation of the pass 
book, through payment to the depositor himself but not to any 
person whether or not acting for the depositor. . . .” 


The last point is not well taken since, if the statute is construed to 
permit distraint in the manner here attempted, the regulations of the 
Board of Governors of the Federal Reserve Board cannot abrogate the 
power of the Treasury to enforce the collection of taxes. Cf. 12 U.S. C. 
Section 246. And, there is nothing to make reasonable any conclusion 
that they were so intended. 

Nor is the argument tenable that the presentation of the pass book 
is analogous to the condition precedent present in United States v. 
Metropolitan Life Ins. Co. supra, the performance of which was held 
necessary to the creation of any rights in property which were subject 
to distraint. That case involved the right of the government to reach 
the cash surrender value of a life insurance policy and the basis for 
decision was that the insurance company did not owe this amount to 
the insured unless, and until, the insured elected to receive it by re- 
linquishing his other rights under the policy. It was held that the 
government could not make this election for the insured. But there is 
no like situation here. The relationship of debtor-creditor exists be- 
tween the bank and its depositor regardless of the presentation of the 
pass book. See Myers v. Albany Savings Bank, 270 App. Div. 466, 
aff'd 296 N. Y. 562. 

This brings us to the main contention of the appellee which is that 
the distraint has no more effect than to put the government in the 
position of the depositor vis a vis the bank, 7. e., to give it only the 
rights of an assignee pro tanto of the depositor’s account. If this were 
so, the above outlined argument of the appellee would be conclusive 
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since the bank would be bound to surrender only in accordance with the 
terms upon which it had agreed to pay its depositor. However, the 
remedy of the government to enforce collection of taxes by the sum- 
mary administrative method of distraint is not so limited in its effect 
and is a special privilege it has which is analogous to, but in addition 
to, garnishment and other remedies of an ordinary creditor. Zimmern v. 
United States, 5 Cir., 87 F. 2d 179, cert. denied 300 U. S. 671. Cf. United 
States v. Long Island Drug Co., 2 Cir., 115 F. 2d 983. It is a constitu- 
tionally valid expedient for the collection of taxes necessary to the very 
existence of government, Phillips v. Commissioner, 283 U.S. 589; Springer 
v. United States, 102 U. S. 586; Murray’s Lessee v. Hoboken Land and 
Improvement Co., 18 How. (U. S.) 274, and has been available by law 
since 1791. See Bull v. United States, 295 U. S. 247. In 1926 this 
remedy of the government was extended in the statutes above men- 
tioned to permit the seizure of the property of a taxpayer in the hands 
of a third party and, at that time, the definition of property, or rights 
to property, subject to such seizure was made to include bank accounts. 
26 U.S. C. Section 3690. 


The terms of the statute permit the third person upon whom is made 
a demand for property in his possession only two defenses; that he is 
not in possession of property of the taxpayer which is subject to dis- 
traint, or that the property is subject to a prior judicial attachment or 
execution. The statute admits of no other defenses. The appellee raises 
neither of these defenses and that determines the matter. Its contrac- 
tual right to have the pass book presented before making payment is 
but a banking convenience to facilitate the identification of persons who 
are properly entitled to withdraw from the account but it is not en- 
forceable to the letter in every case even where the original depositor, 
the contracting party, makes the demand. Myers v. Albany Savings 
Bank, supra. To be sure, the bank is entitled to the substance of the 
protection which it obtained for itself by the imposition of this require- 
ment, that is, protection from claims by one presenting the pass book, 
in which no entry of the amount surrendered appeared, with a demand 
for the payment in whole or in part of what had been surrendered. What 
we have held in no way deprives the appellee of such protection. The 
pass book, being a non-negotiable chose in action, payment, or its 
equivalent in this instance, surrender, out of the account without prior 
notice of any rights of third parties, and no such notice is claimed, would 
release the bank from further liability for what had been surrendered. 
Wade v. Security Savings & Commercial Bank, D. C. Cir., 99 F. 2d 995; 
First State Bank of Jacksonville, Tex. v. Pure Van Pipe Line Co., 5 Cir.. 
77 F. 2d 820. Absent possible liability for double payment, the bank 
could not by agreement with its depositor immunize the account from 
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distrain. As was said by Booth, C. J., speaking for the Court of Claims 
in First Trust Co. of Omaha v. United States, 1 F. Supp. 900, 904, 
“Agreements entered into between individuals may not pre- 
vail as against the provisions of the Internal Revenue laws if in 
conflict therewith.” 


Judgment reversed. 





Delay in Notifying Bank Did Not Bar 
Federal Government’s Suit Against 
Bank Cashing Check on Forged 


Indorsement 


A government check was drawn by the Treasurer of the 
United States upon himself and issued to the payee. The 
payee’s indorsement on the check was forged, but the check 
nevertheless cleared through various banks to the Fulton Na- 
tional Bank to which the check was paid by the government. 
The government learned of the forged indorsement long before 
the expiration of a year after the checks were cashed, but did 
not notify the Fulton National Bank until more than a year 
after payment. However, the Fulton National Bank was re- 
quired by Georgia law to notify prior indorsers within one year 
in order to charge them liability on the forged indorsement. 

The court ruled that the Fulton National Bank was liable 
to the United States since in presenting the checks for pay- 
ment the bank warranted the validity of the indorsement. The 
government was not barred by its delay in giving notice of the 
forgery, moreover, since the Georgia one year statute of limi- 
tations was not applicable to a check drawn by the federal gov- 
ernment. Fulton National Bank v. United States, United 
States Court of Appeals, Fifth Circuit, 197 F.2d 763. The 
opinion of the court is as follows: 


HOLMES, C. J.—These two cases were argued together and sub- 
mitted upon consolidated briefs. Both actions were instituted by the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §§564, 570. 
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United States to recover on two checks, each of which was drawn on 
the Treasurer of the United States, and had been endorsed and collected 
by the holder. When the checks were presented by appellants for pay- 
ment, their respective rubber-stamp endorsements appeared thereon, 
reading in part as follows: “All prior indorsements guaranteed.” One 
check indicated in the lower left hand corner that it was drawn for “1945 
Tax Refund”; the other carried the following notation after the name 
of the payee: “A R 34222962.” Appellant’s immediate endorsers were 
and still are solvent. 


While the common-law crime of forgery may require intent to de- 
fraud as one of its ingredients, scienter is not an essential element in 
illegal or unauthorized endorsements of negotiable instruments under 
Section 23 of the Negotiable Instruments Law of Georgia, Georgia Code, 
Sec. 14-223, which provides, among other things, that if the signature 
is “forged or made without the authority,” it is wholly inoperative. In 
the instant cases, the indorsements on the checks of the names of the 
persons, whose names appeared on the face thereof as the true payees, 
purported to be the signatures of the true payees, not of persons bearing 
the same name. United States v. National City Bank of New York, 
D.C., 28 F.Supp. 144, 147; Graves v. American Exchange Bank, 17 N.Y. 
205; Cohen v. Lincoln Savings Bank of Brooklyn, 275 N.Y. 399, 405, 10 
N.E.2d 457, 112 A.L.R. 1424. 


The name by which the true payee in a check is designated has 
reference to the particular person who was intended by the drawer to 
be the payee; and a person of precisely the same name, who accidentally 
or wrongfully comes into possession of the check, obtains no title to it. 
If he obtains the money on it from the bank on which it is drawn, the 
bank is liable to make it good to the drawer. In J. C. Hockett Co. v. 
Simmonds, 84 Ohio App. 467, 87 N.E.2d 739, we find this syllabus: 
“Payment to a person rightfully bearing the name of the payee of a 
check, but not the person intended by the drawer to be the payee to 
whom the check was delivered, is ineffective to charge the drawer with 
liability on such check.” 

We think that the United States was not negligent in mailing these 
checks, nor is it estopped by its failure to give earlier notice of the 
wrongful payments. Section 13-2052 of the Georgia Code, barring re- 
covery upon a forged endorsement after the lapse of one year, has no 
application to the instant cases. In Clearfield Trust Co. v. United 
States, 318 U.S. 363, 63 S.Ct. 573, 87 L.Ed. 838, it was held that, when 
the United States disburses its funds or pays its debts, it is exercising a 
constitutional function, and its rights and duties on commercial paper 
so issued are governed by federal rather than local law. See also Na- 
tional Metropolitan Bank v. United States, 323 U.S. 454, 65 S.Ct. 354, 
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89 L.Ed. 383, similiarly its rights to recover money paid to a bank on 
pension checks bearing the forged endorsements of the payees is not 
conditioned upon the giving of notice of the discovery of the forgeries, 
since the bank, by presenting the checks for payment, warranted their 
genuineness. United States v. National Exchange Bank of Providence, 
214 US. 302, 29 S.Ct. 665, 53 L.Ed. 1006. In addition, here all prior 
endorsements were guaranteed by appellants. 

The only bar against the Government is if damage resulted to the 
bank by reason of the drawee’s failure to give prompt notice on learning 
of the forgery. Clearfield case, supra, 318 U.S. at page 369, 63 S.Ct. 
at page 576. Both delay and resultant injury are required, which must 
be established and not left to conjecture. 318 U.S. 363, 369, 63 S.Ct. 
573. In the instant cases, no damage is shown to have resulted to 
appellants by the delay; and the court below did not find that the Gov- 
ernment was guilty of laches; neither do we. Therefore, the present 
situation is covered by the Clearfield case, supra, 318 U.S. at page 370, 
63 S.Ct. at page 576. 

The judgments appealed from, in our opinion; are correct and should 
be affirmed. 

Affirmed. 


RIVES, Circuit Judge (dissenting) . 

I cannot agree that no damage is shown to have resulted to appellants 
by reason of the Government’s failure to give prompt notice on learning 
of the forgery. In the case of Clearfield Trust Company v. United 
States, 318 U.S. 363, 370, 63 S.Ct. 573, 87 L.Ed. 838 it appeared that the 
Clearfield Trust Company could still recover from J. C. Penny Com- 
pany, the prior endorser. In the cases now before the Court, it seems to 
me that that is not true. Each of the prior endorsers subsequent to the 
payees, whose names were forged, were banks in Georgia entitled to the 
protection of Section 13-2052, Georgia Code of 1933, reading in per- 
tinent part: 

“No bank which has in good faith paid a check bearing a forged 
or unauthorized indorsement shall be liable to any person for such 
payment, either by reason of such payment, the indorsement of 
said check by such bank, or the guarantee by said bank of prior 
indorsements, unless within one year after such payment, indorse- 
ment by such bank, or guarantee of indorsements by such bank, 
the drawer of said check or some subsequent indorser or holder 

thereof shall notify such bank in writing that said check bore a 

forged or unauthorized indorsement. . . .” 

It is true that that Section has no direct application to the rights and 
duties of the United States on the checks because the Clearfield case 
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held that such rights and duties are governed by Federal rather than 
local law. A different question is presented, however, when we come to 
the possible claims of appellants against prior endorsers. Under the 
Uniform Negotiable Instruments Law in effect in Georgia, payment of 
the amounts of the checks by the appellants to the United States did 
not subrogate them to the rights of the United States, but remitted them 
to their former rights as regards all prior parties. 8 Am.Jur., Bills and 
Notes, Section 826. Each endorsement constitutes a separate contract. 
Even though the checks are drawn on the Treasurer of the United States, 
the rights and liabilities of an endorsee against a prior endorser on an 
endorsement to which the United States is not a party are controlled by 
the law of the state where the endorsements were made, that is, by 
Georgia law. 11 Am.Jur., Conflict of Laws, Section 148. 

In both cases it appears that the United States learned of the forged 
or unauthorized endorsements long before the expiration of one year 
after the checks were cashed, but did not notify the appellants or any 
prior endorser banks that the checks bore a forged or unauthorized en- 
dorsement until more than one year after such payment. The appellants, 
therefore, had no opportunity so to notify prior endorser banks and 
under the Georgia Statute the appellants lost their rights against such 
banks and were damaged by the unjustified delay of the United States. 
Under the holding of the Clearfield case, the damages resulting from 
that delay should be borne by the United States and not by the appel- 
lants. I, therefore, respectfully dissent. 





Home Loan Bank Board May Permit 
Branch Loan Associations Unrestricted 
by Geographical Limitations on 
Competing State Banks 


The Supreme Judicial Court of Massachusetts has ruled 
that the restriction on state savings and cooperative banks 
which prohibits the establishment of branches more than fifteen 
miles distant from the main office is not applicable to federal 
savings and loan associations doing business in Massachusetts. 
Spring field Institution for Savings v. Worcester Federal Sav- 
ings and Loan Association, Supreme Judicial Court of Massa- 
chusetts, 107 N.E.2d 315. The opinion of the court is as follows: 
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WILKINS, J.—Twelve savings banks in various parts of the Com- 
monwealth bring this bill in equity for a declaratory judgment under 
G.L. (Ter.Ed.) c. 231A. The defendants are Worcester Federal Savings 
and Loan Association, which maintains its principal or home office in 
Worcester, and Union Federal Savings and Loan Association, which 
maintains its principal or home office in Pittsfield. The defendants, 
formerly Massachusetts banking corporations, are now corporations or- 
ganized and operating under the Home Owner’s Loan Act for the pur- 
poses of acting as local mutual thrift institutions and of financing homes. 
US.C.A. Title 12, §§ 1461-1468, as amended. The business of each is 
similar to that of savings banks and cooperative banks incorporated in 
this Commonwealth. See Commissioner of Corporations & Taxation v. 
Flaherty, 306 Mass. 461, 28 N.E.2d 433. On September 29, 1950, each 
defendant established a branch office in Springfield, which is forty-one 
miles from Worcester and thirty-nine miles from Pittsfield. The de- 
fendants have filed an answer containing a counterclaim. The Attorney 
General has intervened on the side of the plaintiffs and filed an infor- 
mation, purportedly pursuant to G.L. (Ter.Ed.) c. 231A, § 8, inserted 
by St.1945, c. 582, § 1. The purpose of all the pleadings is identical. 
A binding declaration is sought whether establishment of these branches 
in a city more than fifteen miles distant from the city where the principal 
or home office is located is unlawful. The facts were agreed. The single 
justice reserved and reported the case without decision. G.L. (Ter.Ed.) 
c. 211, § 6. 


The establishment of each branch had the written approval of the 
Home Loan Bank Board, but was contrary to the apparent prohibition 
of G.L. (Ter.Ed.) c. 167, § 37A, inserted by St.1949, c. 640, which reads: 
“No association, corporation, partnership, or person organized or operat- 
ing under laws other than the laws of this Commonwealth and doing a 
business similar to any business referred to in section one, shall establish 
or maintain any branch or depot in this commonwealth unless expressly 
authorized to operate and maintain a branch or depot by the laws under 
which it was organized or operates and except in accordance with the 
same restrictions and limitations as to branches and depots applicable 
to similar institutions organized or operating under the laws of this com- 
monwealth.” Section 1 contains a definition of “bank,” which includes 
savings banks and cooperative banks. G.L. (Ter.Ed.) c. 167, § 1, as 
amended by St.1935, c. 452, § 1. Both in 1950 and down to the present 
time savings banks and cooperative banks incorporated in this Common- 
wealth have not been allowed to establish branches in a municipality 
more than fifteen miles distant from that in which the main banking 
office is located. G.L. (Ter.Ed.) c. 168, § 25, as amended by St.1949, c. 
270, and St.1951, c. 100; c. 170, § 12, as appearing in St.1950, c. 371, § 1. 
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The point at issue is whether the limitation on branch banking im- 
posed by § 37A is applicable to Federal savings and loan associations 
doing business in this Commonwealth. The answer depends upon the 
effect to be given to the Federal legislation and administrative acts done 
pursuant to it. 

Beyond question, the home loan board has been validly and gen- 
erally empowered by the home owners’ loan act to make rules for the 
organization and regulation of savings and loan associations. Fahey v. 
Mallonee, 332 U.S. 245, 250, 253, 67 S.Ct. 1552, 91 L.Ed. 2030. “The 
statute is one of the type which states a policy, provides for the project 
under consideration, lays down some general rules and prohibitions and 
leaves details to the Board... .” North Arlington National Bank v. 
Kearny Federal Savings & Loan Association, 3 Cir., 187 F.2d 564, 565. 
Its purposes stated in its own words are: “In order to provide local 
mutual thrift institutions in which people may invest their funds and 
in order to provide for the financing of homes, the Board is authorized, 
under such rules and regulations as it may prescribe, to provide for the 
organization, incorporation, examination, operation, and regulation of 
associations to be known as ‘Federal Savings and Loan Associations,’ 
and to issue charters therefor, giving primary consideration to the best 
practices of local mutual thrift and home-financing institutions in the 
United States.” U.S.C.A. Title 12 § 1464(a). 


While not self authorizing, Addison v. Holly Hill Fruit Products, 
Inc., 322 U.S. 607, 616, 64 S.Ct. 1215, 88 L.Ed. 1488, the regulations of 
the board explicitly provide for the establishment of branches.! Such 
action, it is argued, is not authorized by the home owners’ loan act. 
The act, to be sure, does not use the word “branch,” but it does contain 
provisions which seem consistent only with the conferring of such a 
power upon the board. Home Loan associations may lend funds “on the 
security of first liens upon homes or, combination of homes and business 
property within fifty miles of their home office.” § 1464(c), as amended. 
On certain conditions, an association may “convert itself into a savings 
and loan type of institution organized pursuant to the laws of the State, 
District, or Territory . . . in which the principal office of such Federal 


' “Branch office. No Federal association may establish or maintain a branch office with- 
out the prior written approval of the Board. Each application by a Federal association 
for permission to establish or maintain a branch office shall state the need for such branch 
office; the functions to be performed; the personnel and office facilities to be provided; 
the estimated annual volume of business, income, and expenses of such branch office; 
and shall be accompanied by a proposed annual budget of such association. Any busi- 
ness of a Federal association, except the approval of loans, may be transacted at a branch 
office, as authorized by its board of directors. A detailed record of all transactions of 
any branch office of a Federal association shall be maintained at such office and such 
control records as may be necessary for the proper conduct of such association’s business 
yo be furnished by such branch office to its home office.” 24 C.F.R. § 145.14. See Id. 
145.13. 
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association is located.” § 1464(i), as amended. If branches are not 
authorized, it would be pointless to refer to the “home office” or the 
“principal office.” See Media Title & Trust Co. v. Cameron, 289 Pa. 96, 
97, 137 A. 129. A most important consideration, too, is the broad dis- 
cretion confided in the board in the selection of localities for the estab- 
lishment of such institutions. “No charter shall be granted .. . unless 
in the judgment of the Board a necessity exists for such an institution 
in the community to be served, nor unless there is a reasonable proba- 
bility of its usefulness and success, nor unless the same can be established 
without undue injury to properly conducted existing local thrift and 
home-financing institutions.” § 1464(e).? When subsection (e) is read 
in connection with the portions of subsections (c) and (i) quoted 
above, it appears that the board’s discretion in determining the com- 
munity to be served is to be unaffected by State lines. Moreover, as 
appears from subsection (a), the board in issuing charters must give 
“primary consideration to the best practices of local mutual thrift and 
home-financing institutions in the United States.” The practice in 1949 
with regard to branch offices seems to have been that six States pro- 
hibited branches, thirteen authorized them, and twenty-nine had no 
legislation on the subject. See Report of Committee on Banking and 
Currency, Sen.Rep.No. 1118, 81st Cong., Ist Session 2, cited in North 
Arlington National Bank v. Kearny Federal Savings & Loan Association, 
3 Cir., 187 F.2d 564, 565-566. We agree with the conclusion of the Court 
of Appeals for the Third Circuit in the case last cited that subsection (a) 
constitutes an express authorization to the board to consider and de- 
termine the establishment of branches to be among “ ‘the best practices 
of local mutual thrift and home-financing institutions.’” We see no 
reason to suppose that Congress intended that the board should make 
regulations which should not be of uniform application throughout the 
country. See Hopkins Federal Savings & Loan Association v. Cleary, 
296 U.S. 315, 333, 56 S.Ct. 235, 80 L.Ed. 251. 

It does not ensue because formerly under the national bank law the 
power to establish branches was withheld, First National Bank in St. 
Louis v. State of Missouri at inf. of Barrett, 263 U.S. 640, 44 S.Ct. 213, 
68 L.Ed. 486, that Congress did likewise in the home owners’ loan act. 
California v. Coast Federal Savings & Loan Association, D.C., 98 F.Supp. 
311, 319. See Eddy v. Home Federal Savings & Loan Association, 60 
Cal.App.2d 42, 44-45, 140 P.2d 156. 

Once the conclusion is reached that the Home Loan Bank Board has 
been clothed with Congressional sanction to allow the establishment of 
branches, the rest of the reasoning follows almost automatically. It then 
would become inconsistent to assert that there is no conflict between 


2See § 1464(g) for another reference to “the community to be served.” 
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§ 37A and the power of the board to approve the establishment of a 
branch and at the same time to insist that that power is so circumscribed 
by § 37A as to render nugatory the approval of a branch in a munic- 
ipality which is not within fifteen miles of the city or town where the 
principal banking office is located. In our opinion, the conflict already 
exists, and it is a conflict which is “ ‘direct and positive.” Kelly v. 
State of Washington ex rel. Foss Co., 302 US. 1, 10, 58 S.Ct. 87, 92, 82 
L.Ed. 3. There is nothing inconsistent with what we here say in Com- 
monwealth v. McHugh, 326 Mass. 249, 265-266, 93 N.E.2d 751. 

If it be thought that the result reached is not in accord with the 
most approved principles of economics, the remedy must lie with Con- 
gress. 

A decree is to be entered, with costs to the defendants, declaring 
that G.L. (Ter.Ed.) c. 167, § 37A, inserted by St.1949, c. 640, does not 
render invalid the branches which have been established by the defend- 
ants with the approval of the Home Loan Bank Board. 

So ordered. 





Louisiana Reaffirms Rule That Bank 
Cashing Check Need Not Inquire of 
Drawee Whether Check is Good 


The Harris Finance Corporation had a checking account 
with the Progressive Bank & Trust Company in New Orleans. 
On September 28, 1950, after banking hours, Harris Finance 
Corporation issued its check, drawn on Progressive Bank & 
Trust Company and payable to the order of Frank Paul for 
$1,450. This check was issued by the Finance corporation on 
the request of Jules M. Ripp in payment to Frank Paul for 
an automobile which Ripp was purchasing from Paul to whose 
order this check was payable. On that same day, several hours 
after the check had been issued by Harris Finance Corporation, 
Ripp became suspicious that the automobile that he had pur- 
chased from Paul was a stolen car, and early on the next morn- 
ing at his request, Harris Finance Corporation issued to 
Progressive Bank & Trust Company an order to stop payment 
of the check which had been issued to Paul. No notice of this 
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order to stop payment was communicated to Metairie Savings 
Bank & Trust Company since, of course, neither Harris Fi- 
nance Corporation nor Progressive Bank & Trust Company 
had any intimation that the check would find its way to and be 
honored by the Metairie Savings Bank & Trust Company. 


On the morning of September 29, 1950, the day after the 
check had been issued, Paul appeared at the Metairie Savings 
Bank & Trust Company and, having identified himself to the 
satisfaction of one of the clerks of that institution, presented 
the check, endorsed it, and requested that it be “cashed.” No 
official or employee of Metairie Savings Bank & Trust Com- 
pany attempted to communicate with Progressive Bank & 
‘Trust Company in an effort to ascertain whether the check was 
“good” and Paul was paid the full face amount of the check, 
to-wit the sum of $1,450. 


it developed that the automobile, in payment for which 
the check had been issued to Paul, was in fact a stolen car and 
Ripp was required to surrender it to the police authorities. 


Metairie Savings Bank & Trust Company, in the usual 
course of business, “cleared” the check through its New Orleans 
correspondent, but Progressive Bank & Trust Company re- 
fused to honor the check, returning it with the notation that 
payment had been stopped. Accordingly, Metairie Savings 
Bank & Trust Company brought suit against Harris Finance 
Corporation for the face amount of the check. 


The court correctly ruled that the Metairie Bank was a 
holder in due course and was entitled to recover on the check. 
Metairie Savings Bank & Trust Co. v. Harris Finance Corp., 
Court of Appeal of Louisiana, 59 So.2d 146. The opinion of 
the court stated the law of the case: 


In Section 30 of Louisiana Statutes Annotated-Revised Statutes, 
Title 7, Negotiable Instruments Law, it is provided that: 


“An instrument is negotiated when it is transferred from one 
person to another in such manner as to constitute the transferee 
the holder thereof. If payable to bearer it is negotiated by de- 
livery; if payable to order it is negotiated by the indorsement of 
the holder completed by delivery.” 
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In section 52, it is provided that: 


“A holder in due course is a holder who has taken the instru- 
ment under the following conditions: 


“(1) That it is complete and regular upon its face; 

“(2) That he became the holder of it before it was overdue, 
and without notice that it had been previously dishonored, if such 
was the fact; 

“(3) That he took it in good faith and for value; 

“(4) That at the time it was negotiated to him he had no 
notice of any infirmity in the instrument or defect in the title of 
the person negotiating it.” 


Counsel for both parties cite many cases in support of their divergent 
views on this subject, but we find that in Hammond State Bank v. 
Perrin and Pierrepont, 1 La.App. 108, we ourselves considered the 
identical legal question which is here presented and we held that the 
situation was controlled by the Negotiable Instruments Law, the word- 
ing of which was then found in Act No. 64 of 1904, and which wording 
was identical with that which we have quoted from Louisiana Statutes 
Annotated-Revised Statutes. 

In that case the Bank to which the check was presented permitted 
it to be deposited to the account of the payee and then permitted the 
payee to draw against it. We held that the transaction was within the 
control of the Negotiable Instruments Law and that the Bank which 
had given credit to its customer on the check could recover against the 
drawer of the check. We said: 


“Tt is not necessary, in order to be a holder in due course, that 
one should have acquired the instrument ‘as owner.’ Any holder 
having advanced money on the faith of the instrument as pur- 
chaser, pledgee or creditor, or who has otherwise acquired rights 
to or upon the instrument, is ‘a holder in due course.’ ” 


In that case Judge Westerfield, then one of the judges of this court, 
dissented on the ground that the plaintiff bank did not become the 
holder of the check, for the reason that the person who had presented 
the check to the bank had not “cashed” it but, being a customer of the 
bank, had deposited it to his credit and had then drawn his own check 
against his account. If, in such a case as that, it was held that the 
bank became a holder in due course and for value, surely we must hold 
that, where the bank to which the check is presented does not accept it 
for deposit but delivers the cash directly to the payee of the check on 
his endorsement, the bank becomes the holder in due course and for 
value. 


In that case the Supreme Court refused to issue a writ of certiorari. 
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In Bank of Fort Mill v. Rollins, 217 S.C. 464, 61 S.E.2d 41, the 
Supreme Court of South Carolina considered a case which, on its facts, 
is identical with the case at bar. The Court, applying the Uniform 
Negotiable Instruments Law, held that the bank which had cashed the 
check had become the holder for value and in due course. 


Counsel for defendant, Harris Finance Corporation, argues that if it 
be held that, under such facts as are found here, the bank which cashed 
the check became the holder for value, then the person who presented 
the check and secured the cash was placed in a preferential position 
over a customer of the bank who might have deposited such a check to 
his credit, for the reason that where a customer deposits a check to his 
account he does so under the agreement that if, for any reason, the check 
is not honored by the drawee bank, it may be charged back against the 
customer who deposited it. 


In the first place, it must be noted that in the Hammond State Bank 
case, it was a customer of the bank who had deposited and not cashed 
the check, and yet we held—with the subsequent approval of the Su- 
preme Court—that the bank had become the holder in due course. 


In the second place, we do not think that Paul, who cashed the check 
in the case at bar at the plaintiff bank, was placed in a better position 
than that in which he would have been had he been a customer of the 
bank and had he, as a customer, deposited the check to his credit and 
then drawn against his account. In either case, as the payee and en- 
dorser, the bank which cashed the check for him in the one case, or 
allowed him to draw against it in the other case, could have held him 
liable when the check was dishonored by the drawee bank. 


In any event we think it well settled that, under such facts as are 
found here, the bank which cashes such a check becomes the holder in 
due course and for value unless, of course, in the conduct of the trans- 
action the cashing of the check resulted from gross negligence, or was 
permitted when the cashing bank had such knowledge of the infirmity 
of the check as to amount to bad faith. And this makes it necessary 
that we consider the alternative defense, that there was such gross 
negligence exhibited by the plaintiff bank as to indicate that it cashed 
the check in bad faith. 


Counsel for defendant concedes that this defense cannot be success- 
ful unless it appears that the negligence was so “gross” as to indicate 
that there was bad faith and, of course, such a concession was unneces- 
sary, for an examination of the Negotiable Instruments Law itself in- 
dicates, to use the word of the immortal bard, that it is so “nominated” 
in the statute itself. See section 56. 


It is contended that the negligence of the plaintiff bank consisted in 
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cashing so large a check without first communicating with the drawee 
bank to ascertain whether the check was good. The record shows that 
the plaintiff bank had cashed other checks issued by Harris Finance 
Corporation and that it had sufficient knowledge of the financial stand- 
ing of that corporation to justify its belief that the check would be 
honored by the drawee bank. 


The record shows further that the plaintiff bank satisfied itself that 
the payee named in the check was the person who actually presented it 
and who actually endorsed it. If there had been any mistake in this 
regard, or if there had been forged endorsements, or if the check had 
been presented by someone who represented himself to be the payee 
and was not actually the payee, then possibly the negligence of the bank 
could be said to have been responsible for the loss. But it is conceded 
that the check was good, that the endorsement was genuine, and that 
the only reason for the stopping of the check was the fear that the auto- 
mobile, for the purchase of which it had been given, was a stolen car. 
There was no reason in the world for the plaintiff bank to have any sus- 
picion in this regard. It did all that we think the ordinarily prudent 
bank would have done. It satisfied itself by its knowledge of the stand- 
ing of the Harris Finance Corporation that its check would be good, 
and it satisfied itself that the payee was the person who presented it 
and that his endorsement was genuine. 


There is a little conflict in evidence as to whether it is customary for 
banks in this locality to cash such checks, but the record convinces us 
that it is customary, where the bank to which the check is presented, 
has knowledge of the financial standing of the drawer of the check and 
is satisfied with the genuineness of the endorsement of the payee. 


It is argued that there was negligence in not investigating further, 
for the reason that the address given by the payee of the check showed 
that he lived nearer to the bank against which the check had been drawn 
than to the plaintiff bank which cashed it for him. If this constituted 
such negligence as to indicate that the plaintiff bank was in bad faith 
and therefore could not be held to be the holder in due course, then the 
whole purpose to be served by these features of the Negotiable Instru- 
ments Law would be defeated. Such an instrument would no longer be 
considered a negotiable instrument. If, in any case in which a check 
on another bank is presented, the bank to whom it is presented must 
make a full and complete investigation on every incidental fact from 
which the instrument may have resulted, no longer would any useful 
purpose be served by this provision of the Negotiable Instruments Law. 


We cannot treat seriously the contention that there was undue delay 
in the presentation of the check and that this should have put the 
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plaintiff bank on notice that there might be some infirmity in it. It was 
presented and cashed on the morning of the day following its issuance. 
Surely it could not have been presented sooner. In Hammond State 
Bank v. Perrin and Pierrepont, supra, six days intervened between the 
day on which the check was issued and the day on which it was pre- 
sented. 

Our conclusion is that the plaintiff bank was the holder in due course 
and for value; that it was not in bad faith, and that no negligence was 
exhibited in the cashing of the check. 

Accordingly, the judgment appealed from is affirmed at the cost of 
appellant. 

Affirmed. 





National Bank’s Credit Sale of Own Stock 


The federal banking law (12 U.S.C. § 83) provides that a 
national bank shall not make a loan on the security of shares 
of its own capital stock. In 1930 Dorsey purchased 60 shares 
of the National Bank of the Republic of Chicago. Being then 
without funds Dorsey gave the bank his note for $11,000 se- 
cured by a pledge of the shares he had purchased. The court 
ruled that notwithstanding the fact that the transaction vio- 
lated the statute Dorsey would be required to repay the loan. 
Dorsey v. Reconstruction Finance Corp., United States Court 
of Appeals, Seventh Circuit, 197 F.2d 468. The opinion of 
the court is as follows: 


SWAIM, C. J.—This is an appeal by the plaintiff, V. A. Dorsey, 
from a judgment of the District Court dismissing plaintiff's complaint 
and ordering that the defendant, the Reconstruction Finance Corpora- 
tion, should recover from the plaintiff, on its counter-claim, the sum of 
$9,171.63. Plaintiff had sued to recover the value of certain collateral 
and money allegedly withheld from him by the RFC long after the note, 
on which the collateral had been deposited, had been paid. (Plaintiff 
also sued for damages resulting from the RFC’s alleged mishandling of 
the collateral but during the trial the plaintiff expressly abandoned that 
count of the complaint.) The Court found that instead of the note 
having been paid, there was still due to the RFC the amount for which 
the Court entered judgment. 
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The Court found the source of plaintiff's indebtedness to be three 
thirty-day notes executed March 26, 1931, to the National Bank of the 
Republic of Chicago. These notes were assigned on May 1, 1933, after 
maturity, to the RFC. Two of these notes, one for $85,694.45, and the 
second for $5,689.71, were executed by the plaintiff. The third note, for 
$1,329.69, was executed by Victor A. Dorsey & Co., but was personally 
guaranteed by the plaintiff. 

The collateral in issue was pledged on the $85,694.45 note. That 
note provided specifically that this collateral was deposited and pledged 
as “security for the payment of this note and of all other liabilities” of 
the plaintiff to the bank or to the legal holder of the note. 


The counterclaim of the RFC also sought judgments on two small 
judgments in the principal amount of $1,000 which it had theretofore 
recovered against the plaintiff. After the RFC acquired these notes in 
1933 it had held the securities pledged as collateral, selling portions of 
them from time to time, and had credited dividends, interest payments 
and the proceeds of sales from the collateral on such of the plaintiff's 
notes and obligations as it saw fit. At the time of the trial all of the 
plaintiff’s obligations to the RFC had been fully paid except a balance 
of $9,171.63 on the $85,000 note, and judgment was entered accordingly. 


Plaintiff, in appealing from this judgment, challenges the Court’s 
conclusions and insists that the RFC then owed him $56,309.21. To 
sustain his contention the plaintiff relies primarily on three matters. 
First, plaintiff claims that $11,000 of the $85,000 note was unenforceable 
because it represented a loan to the plaintiff by the bank secured by 
shares of the bank’s capital stock in violation of 12 U.S.C.A. § 83, which 
provides that a national bank shall not make a loan on the security of 
shares of its own capital stock. The plaintiff, in 1930, purchased 60 
shares of the capital stock of the bank. The purchase price of these 
shares was $11,000. Being then without funds, the plaintiff gave the 
bank his note for $11,000 as evidence of the debt and secured the pay- 
ment of the note by depositing as collateral the purchased shares. Sub- 
sequently this $11,000 was consolidated with other debts of the plaintiff 
in the $85,000 note and the bank stock was deposited as part of the 
‘collateral on the consolidated debt. 


The Supreme Court has held that loans made in violation of this 
statute are not void, as plaintiff contends, but are enforceable. Deitrick 
v. Greaney, 309 U.S. 190, 60 S.Ct. 480, 84 L.Ed. 694, involved that part 
of this statute which prohibits a national bank from purchasing or hold- 
ing shares of its capital stock. In that case a bank, having illegally pur- 
chased shares of its own stock, devised and carried out a scheme for the 
purpose of concealing its ownership. To accomplish this the bank took 
the note of one of its directors with the secret understanding that there 
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was to be no liability on the maker of the note. The note was then 
substituted for the stock in the assets of the bank and the stock was 
assigned to one of the directors on the agreement and understanding 
that it continue to be the property of the bank. The receiver of the 
bank brought suit against the maker of the note who contended that 
the note was not enforceable because the transaction was in violation of 
the statute. However, the Court held the director liable on his note 
saying, 309 U.S. at page 195, 60 S.Ct. at page 482, 84 L.Ed. 694, of the 
opinion: 
“The obvious purpose of prohibiting the purchase by a bank 
of its own stock is to prevent the impairment of its capital re- 
sources and the consequent injury to its creditors in the event of 
insolvency. . . . These purposes would be defeated and the com- 
mand of the statute nullified if a director or officer or any other 
by his connivance could place in the bank’s portfolio his obliga- 
tion good on its face, as a substitute for its stock illegally ac- 
quired, and if he remained free to set up that the obligation was, 

in effect, fictitious, intended only to aid in the accomplishment 

of the injury at which the statute is aimed.” 

Then, 309 U.S. on page 196, 60 S.Ct. on page 483, 84 L.Ed. 694, the 
Court also said: 
“If respondent were free to set up the unlawful agreement as 

a defense and thus cast the loss from the unlawful stock purchase 

on the creditors of the bank in receivership, he would be enabled 

to defeat the purpose of the statute by taking advantage of an 

agreement which it condemns as unlawful. That, we think, the 

law does not allow.” 

In D’Oench, Duhme & Co. v. Federal Deposit Insurance Corporation, 
315 US. 447, 62 S.Ct. 676, 86 L.Ed. 477, the Supreme Court held that 
an accommodation note, given to a bank to enable it to carry the note 
in its assets instead of the defaulted bond which the maker of the note 
had sold to the bank, was enforceable by the FDIC which made a loan 
to the bank and which had acquired the accommodation note as part of 
the collateral securing the loan. 


In Reconstruction Finance Corporation v. McCormick, 7 Cir., 102 
F.2d 305, this Court held that a loan by the RFC to a bank was not 
void although the loan was made in violation of 15 U.S.C.A. § 605d, 
which prohibited loans by the RFC to financial institutions with officers 
or directors who were also directors of the RFC. This Court, after re- 
viewing many decisions, there said, 102 F.2d at page 322: 

“The rule which runs through all of these decisions is this,— 


Contracts made in violation of prohibitions of statutes similar to 
section 207 (Section 605(d)) are not void.” 
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We must hold here that the $11,000 loan to Dorsey, although secured 
by shares of the bank’s capital stock in violation of 12 U.S.C.A. § 83, 
was not void but was enforceable. It was, therefore, proper that this 
amount and the interest thereon were included by the RFC in its ac- 
count against Dorsey. (ital. added, Ed.) 


The second issue presented by Dorsey involved the payment of 
principal and interest on the note for $5,689.71 by the application by the 
RFC of the proceeds of the collateral deposited on the $85,000 note. 
Dorsey contends (1) that the $5,000 note was barred by the statute of 
limitations, and (2) that he never authorized the application of the 
proceeds of the collateral to the payment of this note. It is true that 
the statute of limitations had run on this note before this action was 
commenced and it is also true that the plaintiff’s collateral had all been 
deposited on the $85,000 note. Dorsey testified that he had never au- 
thorized the application of the proceeds of his collateral on the payment 
of the $5,000 note. 


The record here requires the finding that Dorsey had authorized the 
application by the RFC of the proceeds of the collateral to the payment 
of this $5,000 note. This note executed by Dorsey expressly authorized 
the bank or the holder of the note to “at any time, either before or after 
the maturity of this note, appropriate and apply” any property of the 
maker in the hands of the bank or legal holder of the note “upon this 
note, without protest, or demand upon, or notice of any kind to any- 
one,” and to “make such appropriation and application as and in such 
proportion as said bank or legal holder may deem best.” As we have 
shown above, the $85,000 note on which the collateral was deposited also 
expressly provided that the collateral was deposited and pledged as 
security for the payment of that note and “of all other liabilities” of the 
maker “to said Bank, or the legal holder of this note. .. .” 


But, Dorsey says, this $5,000 note was barred by the statute of limi- 
tations. At the time Dorsey pleaded the statute of limitations to this 
note there was a balance owing of only $1.00 on the principal and $686.30 
interest. However, all of this balance was paid in full by the liquidation 
of collateral prior to the time of the trial of the case. Since this note 
was paid in full, we are left with only the question of whether the col- 
lateral could legally be applied to the payment of the note after an 
action on the note was barred by the statute of limitations. 


The Illinois Statute of Limitations, Illinois Revised Statutes, 1951, 
ce. 83, § 17, bars only the remedy. It provides that actions on notes 
“shall be commenced within ten years next after the cause of action 
accrued, but if any payment or new promise to pay shall have been 
made, in writing, on any ... note... within or after the said period of 
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ten years, then an action may be commenced thereon at any time within 
ten years after the time of such payments or promise to pay.” 


It is generally held that such a statute of limitations does not go 
to the substance of a right, but only to the remedy, and then only if 
specially pleaded by the debtor. 34 Am.Jur. § 400, page 314. It is also 
generally held that where an action on a note has been barred by the 
statute of limitations, the holder may still apply collateral pledged to 
it to secure its payment. 34 Am.Jur. § 403, page 317. See also Fountain 
v. Bookstaver, 141 IIl. 461, 468, 31 N.E. 17; and Illinois Bankers Life 
Assurance Co. v. Dunas, 333 IIl.App. 192, 197, '77 N.E.2d 54. 


We can only conclude that the application of the collateral to the 
payment of the note for $5,689.71 was expressly authorized by Dorsey 
and that the authority to so apply the collateral was not affected by the 
running of the statute of limitations. 


Dorsey’s third contention is that a charge-back of $9,480.45 made 
against his account by the RFC was not authorized. This charge-back 
was made because of the following facts. In 1931 Dorsey had assigned 
to the bank, as collateral on the $85,000 note, the claim of the Dorsey 
Company against the Arkansas National Gas Corporation for engineer- 
ing work done by the Dorsey Company, Dorsey, the plaintiff, was Presi- 
dent and Treasurer, and his wife was Secretary, of the Dorsey Company. 
Dorsey claimed that at the time of the assignment, the Dorsey Com- 
pany owed him personally, for loans, advances and salary, approxi- 
mately $55.000. In December 1931 Dorsey settled the claim against the 
Arkansas Company for $32,000, receiving the $32,000 in the form of a 
draft payable to the Dorsey Company. Dorsey took the draft to the 
First National Bank and there exchanged it for a check of that bank 
for $32.000 pavable to the bank then holding Dorsey’s $85,000 note. 
Dorsey then took this check to the latter bank and applied $30,000 of 
it as a payment on his $85,000 note and deposited the balance in his 
personal account. 


After the $30,000 credit was endorsed on Dorsey’s note and entered 
in the books of the bank, two creditors of the Dorsey Company brought 
an action against the bank as garnishee, claiming that the account 
against the Arkansas Company and the proceeds of that claim, includ- 
ing the $30.000 which was credited by the bank on Dorsey’s personal 
obligation, actually belonged to the Dorsey Company and was subject 
to the claims of the two creditors of that company. The trial court in 
that case found for the creditors and ordered the bank to pay their 
claims. This decision was affirmed, Dorsey v. Central Republic Trust 
Co., 277 Tl.App, 126, The charge-back here in question was the amount 
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that the Dorsey account on the $85,000 note was then debited—the 
amount the bank paid back to the two Dorsey Company creditors in 
compliance with the court order. 


Dorsey insists that the bank, having once entered the $30,000 credit, 
had no right to debit the account for that part of the $30,000 which the 
bank, by court order, was compelled to return to the creditors of the 
Dorsey Company. With this contention we cannot agree. 


The $30,000 credit was entered by the bank, of course, on the as- 
sumption that the bank check given it by Dorsey could be applied as a 
credit on the Dorsey account. The factual result of this transaction 
was the same as if the bank, on receipt of a check for $20,519.55, had, 
through an error, entered a credit for $30,000. How could it be seriously 
contended that such an error on the bank’s books could not be rectified? 


The situation here is not comparable to one where a debtor has suf- 
fered a loss by a creditor’s negligence in presenting a check for payment 
or in pressing his claim on a note and where, on account of his negligence, 
the creditor has failed to collect the proceeds which by diligence he could 
have collected. Here the bank was not negligent and the debtor, Dorsey, 
was not injured in any way. Dorsey is now attempting to avoid pay- 
ment of that part of his just debt by a mere technicality. Dorsey has 
cited us to no authority, and we have found none, which compels us to 
sanction the avoidance of the debt in this manner. We hold that it was 
proper to debit Dorsey’s account, as of the time the bank paid the 
two Dorsey Company creditors, an amount equal to that part of the 
$30,000 which the bank was so compelled to pay. 


Our disposition of the above questions makes it unnecessary for us 
to consider whether the facts here showed an account stated, as the 


RFC contended. 


The facts found by the District Court are supported by admissions 
made by Dorsey in his pleadings, by Dorsey’s admissions under Rule 36 
of the Federal Rules of Civil Procedure, 28 U.S.C.A., by a stipulation of 
facts and by evidence introduced by Dorsey. It was not necessary for 
the RFC to prove by witnesses at the trial that which Dorsey had so 
admitted. Admissions under Rule 36 stand in the same relation to the 
case that sworn evidence bears. Batson v. Porter, 4 Cir., 154 F.2d 566, 
568; Beasley v. United States, 81 F.Supp. 518, 528. 


Since Dorsey still owes a balance on the $85,000 note, the holder of 
the note cannot be compelled to surrender any of the collateral pledged 
to secure payment of the note. 


The judgment of the District Court is affirmed. 
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Wisconsin Commissioner of Banks Had No 
Power to Block Plan to Recapitalize Bank 
Building Corporation 


The Wisconsin banking law prohibits a bank from invest- 
ing more than 50% of its capital and surplus in a banking 
oftice. However, that statute provides for an investment up to 
35% of capital and surplus in a bank building corporation with 
the approval of the bank commissioner. In 1939 the Union 
Trust Company formed a bank building corporation which 
provided banking quarters for the Union ‘Trust Company. The 
entire stock of the building corporation was owned by the trust 
company except for a minority interest in no par common 
stock and preferred stock. This investment was approved by 
the bank commissioner. In 1950 the trust company sought to 
simplify the capital structure of the building corporation by 
having just two classes of stock, preferred and no-par value 
common. Under the plan the bank would retain the same vot- 
ing control as it had before. 

The court ruled that the recapitalization plan was merely 
a change in the form of the present investment and was not a 
new investment under the Wisconsin statute. Therefore the 
plan did not require the prior permission of the bank com- 
missioner. Union Trust Co. v. Matthews, Supreme Court of 
Wisconsin, 538 N.W.2d 744. The opinion of the court is as 
follows: 


The appeal is from a judgment which reverses and sets aside certain 
findings of the Wisconsin banking review board and the conclusions and 
order of such board affirming the action of the commissioner of banks 
in ordering the Union Trust Company, herein called the petitioner, not 
to complete its plan of recapitalization and to rescind the action of its 
stockholders in approving the plan. 


In 1939 the petitioner invested $45,000 in 450 shares of $100 par value 
common stock of One West Main Corporation, hereafter called the 
building company, which had been organized to purchase the land and 
building located at 1 West Main Street, Madison, to provide banking 
quarters for petitioner. The property was purchased at a cost of 
$300,000. 
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Under the original capitalization plan petitioner owns the common 
stock above mentioned and other stockholders own 180 shares of five 
per cent cumulative preferred stock and 180 shares of no-par value 
common stock having a nominal value of $1.00 per share. Petitioner 
thus owns five-sevenths of the par value of stock and has five-sevenths 
of all voting rights, each share of stock being entitled to one vote. 


Between 1939 and 1950 the property appreciated in an undetermined 
amount. In 1949 it was assessed by the city of Madison at $530,000 and 
in 1950 at somewhat less than $700,000. 


In 1950 petitioner sought to simplify the capital structure by having 
just two classes of stock, preferred and no-par value common. Under 
the reorganization, petitioner is to have $45,000 of preferred stock, and 
there are to be issued 3,500 shares of no-par common stock, 2,500 of 
which are to be held by petitioner and 1,000 shares by the other stock- 
holders. Under the new set-up petitioner will still have five-sevenths 
of the voting rights. 


Petitioner’s stockholders voted in favor of the proposed plan, but the 
commissioner of banks and the banking review board refused to approve 
it. Petitioner thereupon appealed to the circuit court, which reversed 
the findings, conclusions and order of the review board. The trial court 
held that approval of the plan by the commissioner of banks is not re- 
quired, and from the judgment the commissioner appeals. 

Vernon W. Thompson, Atty. Gen., Roy G. Tulane, Asst. Atty. Gen., 
Frank A. Ross, Jr., Madison, for appellant. 


Ela, Christianson & Ela, Madison, for respondent. 


MARTIN, J. 
Sec. 221.14, Stats., so far as material, provides: 


“A bank may purchase, hold and convey real estate for the 
following purposes only: 


“First. Such as shall be necessary for the convenient trans- 
action of its business, including with its banking offices other 
apartments to rent as source of income. No bank shall invest in 
a banking office, including apartments connected therewith, to- 
gether with furniture and fixtures, or become liable thereon in a 
sum exceeding 50 per cent of its capital and surplus; provided, 
that in lieu thereof it may invest, with the approval of the com- 
missioner of banks, not to exceed 35 per cent of its capital and 
surplus in the stocks, bonds or obligations of a bank building 
corporation. ...” 


The first question is whether the proposed plan of recapitalization 
constitutes a new investment which requires the approval of the com- 
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missioner of banks under this section of the statutes. If it does not, 
the commissioner was without jurisdiction to issue his order. 
Appellant’s contention that approval of the plan is required under 
sec. 221.14, Stats., is based, first, upon the argument that an exchange 
of securities is subject to inspection by the securities department under 
sec. 189.07 of the statutes. That section seeks to protect investors by 
authorizing the department to determine whether the new securities are 
a fair equivalent of those surrendered. Even if the stock to be issued 
under the proposed plan would be subject to approval by the securities 
department under sec. 189.07, we cannot see how that would make it 
subject to the approval of the commissioner of banks under sec. 221.14. 


Secondly, appellant points out that the legislature has subjected 
stock dividends to income taxation at the time of their sale, and argues 
that it could, if it desired, tax them at the time of receipt; that under 
such circumstances the 2,500 shares of new common stock which peti- 
tioner would receive under the plan could therefore be taxed as income 
when received—and this is evidence that petitioner will have received 
new securities, a new investment that it did not have before. The 
argument is not convincing. 


The fallacy in appellant’s arguments arises from his presumption 
that a new security is a new investment; he uses the terms synony- 
mously. In effect, he assumes the very thing he seeks to prove. Under 
certain circumstances a new security may indeed represent a new in- 
vestment, but we do not have such a situation here. 


The language of sec. 221.14, Stats., is plain. It simply provides that 
approval of the commissioner must be obtained when a bank seeks to 
invest in a bank building corporation. When petitioner invested its 
funds in One West Main Corporation in 1939 the investment was ap- 
proved by the commissioner as required by the statute. Under the 
recapitalization plan no new cash or other assets will be invested in the 
building company, and the fact that its investment will thereafter be 
evidenced by certificates representing two classes of stock instead of 
one does not alter its character. The change in the capital structure of 
the building company will neither increase nor diminish petitioner’s 
equity; it owns five-sevenths of the stock under the original capitaliza- 
tion, and will own five-sevenths under the new plan. Its control of the 
company will be the same; it has five-sevenths of the voting rights now, 
and will have five-sevenths under the new plan. The value of petition- 
er’s assets will not be affected. Because of the appreciation in value of 
the real estate, petitioner’s investment is, of course, now worth con- 
siderably more than the original $45,000, but that is true whether the 
new plan is put into effect or not. While the law would prohibit the 
use of more than thirty-five per cent of petitioner’s assets for investment 
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in stock of the building company, it obviously does not forbid it to own 
stock worth more than the prescribed limit. 

We conclude that the trial court was correct in holding that the 
proposed recapitalization will not result in a new investment by peti- 
tioner within the meaning of sec. 221.14, Stats. 

In disapproving the plan, apparently the commissioner feared that if 
it were put into effect some of the new no-par value common stock 
owned by petitioner would be distributed to its stockholders as a divi- 
dend, thus cutting down its proportionate ownership and prejudicing 
the interests of depositors by reducing the assets of the bank. How- 
ever, such distribution is no part of the plan involved here and the 
parties concede that no such dividend could be declared and paid with- 
out the subsequent approval of the commissioner; hence that issue is 
not before us. 


There are other questions raised on the appeal, but since we hold 
that the commissioner had no jurisdiction to enter his order, it is un- 
necessary to consider them. 

Judgment affirmed. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Trust Company’s Commissions as Temporary Administrator Not 
Controlled by-Provisions of Will 





Matter of Hillman, N. Y. Appellate Division, August 19, 1952 


A trust company served as temporary administrator pending a will 
contest. It later qualified as executor under the will. The will limited 
executor’s commissions to 1% of the estate. The court ruled that the 
trust company’s services as temporary administrator were not limited 
by the provision in the will. 


The opinion of the court stated: 

“The powers of a temporary administrator are statutory, and those 
of an executor testamentary as well as statutory. A temporary ad- 
ministrator possesses none of the authority given by a will to an executor. 
Likewise the commissions fixed by the statute as compensation for a 
temporary administrator are statutory, and the statute cannot, of course, 
be limited by any provision in a will. Subdivision 8 of section 285 of 
the Surrogate’s Court Act does not provide differently. It does provide 
that where successive letters are issued to the same person, compensa- 
tion is based upon sums actually received and paid out in the respective 
period of service in the two offices. Under the terms of the section as 
amended the temporary administrator is not entitled to commissions 
for paying over to himself as executor. Such paying over commissions 
must await the decree judicially settling the account of the executor, 
and they are allowed to him in that capacity. 


“The services rendered by a temporary administrator tend to con- 
serve the estate until the qualification of the executor. The necessity 
for such services was decided by the Surrogate when he appointed the 
appellant as temporary administrator for this estate. ‘The compensation 
follows as a matter of law. That the term of office of the temporary 
administrator was brief in the instant case does not affect the question 
of compensation. Whether the services are ordinary or extraordinary 
would not alter the case. Statutory compensation is fixed for ordinary 
services. The statute does not make any requirement for extraordinary 
services, and we see no basis for adding that requirement because the 


601 
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same person happened to have acted both as temporary administrator 
and subsequently as executor. 


“If the present will indicated that the testator had intended to limit 
the executor to commissions of %2% for receiving and 4%2% for paying 
out, it might well be that the total compensation of the trust company 
would be limited to 112% in view of the provisions of section 285 as 
amended with respect to when the several portions of the commissions 
are deemed earned and payable. The present will, however, cannot be 
so construed.” 


Payment of Interest by New York Trust Companies 





Opinion of the Attorney General, New York, July 2, 1952 


Section 100 (b) (4) of the New York Banking Law, which pro- 
vides for the payment of interest on sums of money less than $1,000 
held by a trust company “as a depository of moneys paid into court,” 
is not applicable to trust companies which are prohibited by federal law 
from paying interest on demand deposits. 


Party Bringing Will Contest Must Cut Square Corners 





Martin v. Mansfield Savings & Trust National Bank, Ohio Court of Appeals, 
July 7, 1952 
A petition to contest a will named the bank which was nominated 
executor of the estate, however, the bank was not named as executor 
either in the caption of the petition or in the summons. However, the 
bank was named as executor in the body of the petition. 
The court ruled that the action was defective and granted a motion 


to dismiss the petition after the statutory period for filing a will contest 
had expired. 


Proving Will Where Excess Witness 





In re Lanyon’s Estate, Nebraska Supreme Court, 54 N.W.2d 262 


Where will was executed with three witnesses, although only two 
were required by statute, the proponent must call all available witnesses 
in proving the will. 





7 
. 
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Surcharge for Continuation of Decedent’s Business 





Matter of Harold Prenske, New York Surrogates Court, August 7, 1952 


An administratrix continued to operate the decedent’s business, after 

buying out a surviving shareholder, until the business failed. Surcharg- 
ing the administratrix with the entire loss the court stated: 
“~“«There was no excuse for the administratrix to conduct this business 
for almost four years at the risk of the estate when her primary duty 
was one of liquidation. .. . It is not a question of hindsight being better 
than foresight. This fiduciary, without the authority of any will or the 
leave of any court, deliberately embarked on a risky venture with estate 
assets. She had no intention to liquidate. She was not even seriously 
looking for a buyer. Indeed, she not only spurned the generous offer 
of the surviving stockholder, reduced to a binding obligation within two 
months of decedent’s death, but she instituted legal action to compel 
him to sell to her so that she might continue the business for the sup- 
posed benefit of herself and her children. Her action was a deliberate 
violation of her trust. The result is that she must be surcharged for 
the entire loss. While she was not a guarantor of the collection of the 
corporate indebtedness it was her improper and negligent conduct which 
resulted in the company’s insolvency and the loss of the estate’s assets. 
The court accepts the valuation fixed in the estate tax proceedings for 
the purpose of ascertaining the amount of the surcharge on the loss of 
the stock. No allowance can be made for expenditures made by the 
widow for the benefit of her children. She does not even seek credit 
therefor in her account.” 


Beneficiary’s Income Tax Not Payable by Trust 





Chicago Title and Trust Co. v. Schwab, Illinois Appellate Court, June 9, 1952 


Pursuant to an antenuptial agreement the testator bequeathed his 
wife $20,000 a year for her life. The annuity was payable from a 
residuary trust under the testator’s will under which the trustees were 
empowered to invade corpus if necessary to make up the required $20,000. 
When the testator died the federal tax law permitted the wife to receive 
the annuity free of income tax. Thereafter the law was changed shifting 
the income tax burden to the widow. The widow claimed it was the 
testator’s intent that she receive $20,000 a year after taxes. The court 
disagreed and ruled that the widow’s income taxes were not payable out 
of the trust. 
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Other Residuary Legatees Take Where Partial: Lapse: of 
Residuary Gift 





Commerce National Bank of Toledo v. Browning, Ohio Supreme Court, 
158 Ohio St. 54 


Certain residuary legatees predeceased the testator. Therefore their 
interest lapsed. Ruling that the lapsed shares passed to the other resi- 
duary legatees rather than as intestate property the court stated: 

“The basis of this reasoning apparently is that, where the testator 
has provided that certain legatees shall take three-fourths of the residue, 
they cannot logically take more than such three-fourths and therefore 
cannot take all of the residue, even where a legacy of the other one- 
fourth is not effective. Such reasoning begs the question and disregards 
the fact that the testator has by the general residuary provisions of his 
will expressed the intention to dispose of all of his property. On the 
other hand, a contrary conclusion can just as logically be reached and 
such contrary conclusion will fully conform with the testator’s expressed 
intention. 

“For example, if it is not all disposed of because effect cannot be 
given to a legacy of one-fourth of the residue, then the amount repre- 
sented by that one-fourth of the residue still remains in the estate and 
undisposed of by other provisions of the will. Unless the expressed in- 
tention of the testator is disregarded, that one-fourth can again pass 
through the residue where three-fourths of it will be disposed of as the 
testator directed. The remaining one-fourth of one-fourth still undis- 
posed’ of can again pass through the residue where three-fourths of it 
will likewise be disposed of. If this process is continued indefinitely, the 
amount undisposed of will ultimately be so infinitesimal as to be un- 
worthy of legal recognition. To say that the testator did not intend to 
so dispose of the whole of the residue is to disregard what the testator 
has said in his will, and results in taking part of the residue from those 
to whom he said it should go and giving it to others whom he did not 
say that it should go.” 


Next of Kin Did Not Include Sister of Decedent 





Matter of Murphy, N. Y. Court of Appeals, 304 N.Y. 232 


The sister of the decedent sought letters of administration with the 
will annexed claiming that she was a “next of kin” within Sec. 133 (4) 
of Surrogate’s Court Act. The court ruled that she was not qualified 
since “next of kin” means persons entitled to share in the estate. Kin- 
ship alone was not sufficient. 
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TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





Federal Stamp Tax Due Only on Value of Equity Where Mortgage 
Not Assumed by Vendee 





Nassif v. Commissioner, U. S. District Court, Massachusetts 


Treasury Regulations, Section 113.82 provides that the federal stamp 
tax on conveyances is measured by the net consideration or value less 
only preexisting liens not removed on the sale. The court rules that a 
tax is due only on the value of the equity of real property where there 
was no agreement that the vendee assumed or undertook to pay the 
mortgage. The rule was not considered to have been evaded even where 
the vendee in fact paid off the mortgage on the day the sale was made. 


Actual Value Not Book Value Required in Computing 
Pennsylvania Tax on National Bank Stock 





The Dauphin County Court has ruled that actual value, and not 
book value, must be used in computing the Pennsylvania 4 mill tax on 
national bank stock. The court stated in part: 

“In fixing actual value of shares, the fiscal officers properly used the 
market value of appellant’s (bank) security investments as a factor in 
determining their material worth.” 


Executor Acquired Note from Decedent in Transaction Entered 
Into for Profit 





Waterman Estate v. Commissioner, U. S. Court of Appeals, 
2nd Circuit, March 5, 1952 


The decedent died owning a non interest bearing bill of exchange 
for £10,000, which was valued for estate tax purposes at $46,807. The 
debtor paid the obligation in 1945 by depositing the pounds in a blocked 
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sterling account in London. The value of the pounds was then $6,407 
less than the dollar value at the time of the decedent’s death. The tax 
court ruled that the loss was not deductible since there was no evidence 
that the decedent acquired the note in a transaction entered into for 
profit. The court of appeals reversed, holding that the duties of the 
executor necessarily required that he must have acquired the bill on 
behalf of the estate in a transaction entered into for profit. 


Accrued Interest on “G” Bonds Not Includible in Decedent’s Estate 





King v. Commissioner, U. S. Tax Court, 18 T. C., No. 50, May 28, 1952 


The decedent owned $325,000 in Series G United States savings 
bonds. The Commissioner contended that accrued interest of $2,142 
for period from interest payment date immediately preceding date of 


death to the date of death was includible as part of the gross estate. 


The court rejected the Commissioner’s contention on the ground that 
on the redemption of “G” bonds prior to maturity, interest is not pay- 
able from the date of the last interest payment. Therefore at the date 
of death the decedent had no right to interest until the next interest 
payment date. 


Federal Income Tax: Demand Note Not Deductible As 
Contribution to Pension Trust 





Slaymaker Lock Co. v. Commissioner, U. S. Tax Court, 18 T.C. No. 125 


The delivery of a demand promissory note by an accrual basis tax- 
payer, within the 60 day grace period following the close of the taxable 
year, is not payment sufficient to entitle the taxpayer to deduct the 
amount of the note as a contribution to an employees’ pension trust 


under LR.C. 23 (p) (1). 


Federal Tax Lien Superior to Unrecorded Mortgage 





Plain Motors, Inc., U. S. District Court, Wyoming 


A federal tax lien was held to prevail over a prior mortgage where 
the lien was filed before the mortgage was recorded and the existence of 
the mortgage was not known to the deputy collector. 
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Public Credit for 
Private Construction 


RECENT issue of Business 
Conditions of the Federal Re- 
serve Bank of Chicago explores the 
controversy over plans for public 
financing of industrial develop- 
ment in the South and New Eng- 
land. Purpose of such financing, 
of course, is to stimulate job or in- 
come creating programs in de- 
pressed areas where there is chronic 
unemployment or underemploy- 
ment, high public welfare costs, 
and out-migration by people in the 
most productive age groups. Mu- 
nicipal or state government credit 
is to be used to build or buy new 
plants which are to be leased to 
private operators; this is the em- 
ployment stimulating device cur- 
rently in the limelight. 

In this connection, it is pointed 
out, the most important attraction 
for established companies is the 
fact that the use of public credit 
offers substantial savings in inter- 
est and taxes. As the Federal 
Reserve bank publication observes, 
current high Federal income tax 
rates allow the issue of tax-exempt 
state and local securities at very 
low rates of interest. And since 
the occupants of publicly financed 
plants pay rentals based on costs 
of debt service, most of this ad- 
vantage accrues to the companies. 
Furthermore, most of the existing 
and proposed programs offer ex- 
emption from real estate taxes or 


INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 






payments in lieu of property taxes 
on the new plants. 

Also of importance is the fact 
that the public borrower assumes 
a large part of the risk in the in- 
vestment. For example, assume a 
new publicly financed plant fails 
to earn enough to meet the rental 
payments. In such a situation, an 
under-developed or depressed com- 
munity will probably forego insist- 
ing on the company’s compliance 
with its lease obligations. Other- 
wise, a cessation of operations 
might be forced and unemploy- 
ment would result. All of these 
factors are undoubtedly a great in- 
ducement for an expanding firm to 
locate new facilities in a locality 
where such advantages are offered. 


The article notes that four 
southern states permit their cities 
to sell revenue bonds to finance 
construction or acquisition of fac- 
tory buildings. Mississippi cities 
are authorized to issue general ob- 
ligation bonds secured by the 
municipal taxing powers for new 
construction. In three other south- 
ern states, where the sale of revenue 
bonds by cities is permitted, the 
rentals paid by the firm constitute 
the only backing for the bonds. 
These are Kentucky, Tennessee 
and Alabama. 


Earlier this year, Massachusetts 


and Rhode Island considered pro- 


posals which provided for state 
rather than local government spon- 
sorship. These securities, to be 
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issued by intermediaries, presum- 
ably would not be exempt from 
Federal income taxes. This ar- 
rangement was designed to meet 
one important objection — that 
widespread borrowing of this type 
might induce Congress to lift the 
tax exemption from all state-local 
bonds. The Massachusetts and 
Rhode Island proposals—both re- 
jected for the present—also pro- 
vided that additional rental pay- 
ments in lieu of real estate taxes 
be remitted to the local govern- 
ments. 

The advantages to a community 








Christmas 
Seals help 
save lives 


Successful methods of treatment 
make it more important than ever 
to find the 150,000 “unknown” 
cases of tuberculosis—and to find 
them early. 

Mass X-ray campaigns to find TB 
in time are part of the work your 
Christmas Seal dollars help support. 

Remember, no one can be “cured” 


until treated ... and no one can 
be treated until the disease is 
discovered. 


Send in your contribution today. 


Buy Christmas Seals 
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from a city-financed arrangement 
are obvious. If the company meets 
the required rental payment and 
continues operations, the income 
of the community is increased. 
Not only do the workers in the new 
plant receive the income of em- 
ployment, but local utilities, stores 
and service establishments are in 
a position to benefit therefrom. 
Also, increased state and local tax 
receipts generally far exceed the 
costs of the additional public ser- 
vices resulting from the new fac- 
tory and population influx. 

On the other hand, if the com- 
pany is unable to live up to its 
contract, the community has an 
idle plant on its hands. And if this 
plant cannot be converted for an- 
other tenant so that rentals will 
again be forthcoming, debt service 
requirements on general obligation 
bonds will necessitate an increase 
in local taxes. An increase in local 
taxes might result even if the 
financing obligations were revenue 
bonds, since many cities would not 
care to impair their credit stand- 
ing as a result of default on a 
limited obligation. Furthermore, 


a plant shutdown might place the . 


community in a worse position 
than the one the plant was de- 
signed to cure, since there might 
very well be a larger unemployed 
population to take care of than 
before. 


“One dangerous possibility,” the 
Chicago Reserve bank publication 
remarks, “is that the extension of 
industrial financing programs will 
result in cities bidding against one 
another in their efforts to attract 
new plants. To outbid rival cities, 
they would tend to expand the 
degree of subsidy. This would ex- 
pose cities to even more adverse 
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effects in the event of unfavorable 
economic developments. In the 
most likely event, the competitive 
subsidies would tend to cancel out 
and firms would locate where they 
would have gone without any pub- 
lic aids. 

“Another drawback of these pro- 
grams is that the tax abatement 
features involve redistribution of 
the tax burden. If the new plants 
do not pay property taxes, other 
property owners in the community 
face heavier tax burdens than they 
might otherwise bear. Similarly, 
the income tax exemption of the 
honds sold to build new factories 
can mean, if these programs are 
more widely adopted and used, a 
shift in state and Federal income 
tax burdens from taxable interest 
income or other sources. 

“Finally, widespread defaults on 
bonds issued for new plants, such 
as could easily occur in a major 
economic downturn, could impair 
the financial capacity of states and 
their local governments to deal in 
future years with problems that are 
uniquely their own.” 

Taxation 

According to the Census Bu- 
reau, the average tax load for every 
man, woman and child in the 
United States amounted to $412 in 
the fiscal year ended June 30, 1951. 
The Census Bureau estimates that 
the total for the recent fiscal year 
will be even larger. 

All levels of government took 
in over $63.5 billion of taxes dur- 
ing the 1951 fiscal year. Although 
this amount is three times the total 
of 1942 tax collections, it is sub- 
stantially below the estimated $80 
billion of tax revenues collected for 
the 1951-52 period. 

Although Federal tax collections 
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rose to over $56 billion in 1951, 
this total was topped in the 1952 
fiscal year when an estimated $65 
billion of taxes were collected by 
the Federal Government. 


Annuities 


This country, which became an- 
nuity conscious in the depression 


- of the ’30s, now has more than 6 


million annuities, retirement in- 
come life insurance policies, or in- 
sured pensions in force. These 
policies represent eventual annual 
income of some $3 billion. 

According to the Institute of 
Life Insurance, an estimated $15 
billion have been accumulated with 
life insurance companies in various 
annuity or retirement plans. About 
$2 billion are being added annually 
from premiums and investment 
earnings. 

Only a generation ago, there 
were relatively few annuities and 
retirement insurance plans _pur- 
chased in the United States. As a 
matter of fact, a large part of those 
outstanding at that time were on 
the lives of Europeans living in 
Europe. However, the annuity 
idea is not a new one in this coun- 
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try. In 1759, when the first life 
insurance company in this country 
wrote its first policy, it was an 
annuity. 

Between 1930 and 1935, the 
premiums put into annuities alone 
increased 500 per cent, despite the 
fact that this was a period of 
sharply reduced consumer income 
Since then, the interest in retire- 
ment planning has accelerated, fol- 
lowing adoption of the Social Se- 
curity Act and the growth of 
employer-employee benefit _pro- 
grams. Retirement planning has 
now assumed huge proportions. 


Internal Revenue Proposal 

Currently banks must report all 
interest payments in the amount 
of $600 or more. The Internal 
Revenue Bureau has proposed that 
this floor be lowered to $100, which 
proposal has around strong oppo- 
sition from the American Bankers 
Association. 

The Internal Revenue Bureau 
would like to place this regulation 
in effect in 1953 and notice of this 
intention has appeared in the Fed- 
eral Register. If no objections are 
received, such regulations generally 
become effective thirty days after 
publication. 

The general counsel of the 
American Bankers Association, 
Mr. J. O. Brott, has forwarded a 
protest to the Commissioner of 
Internal Revenue, pointing out the 
hardships which would accrue from 
the proposed regulation. He em- 
phasized the fact that the regula- 
tion would affect a large propor- 
tion of the interest paid on the 67 
million savings accounts carried in 
the nation’s banks. 

“Furnishing the information 
with respect to interest payment 


of $100 or more as required under 
the proposed amendment to the 
regulation,” Mr. Brott declared, 
“would place an insuperable bur- 
den upon the banks and subject 
the banks to requirements which 
would be extremely difficult if not 
impossible to meet.” 

A hearing on the matter, at 
which industry views will be pre- 
sented, will undoubtedly be held. 


Debt Increase 


According to the Department of 
Commerce, public and private debt 
rose some $38 billion in 1951. The 
$519 billion total is approximately 
$72.5 billion above 1949 levels. 

Although the Federal Govern- 
ment’s net debt showed no change 
for the second successive year, pri- 
vate debt was up $31 billion, while 
state and local governments added 
only $2.5 billion to their indebted- 
ness. 


Although the aggregate increase 
in 1951 was about $6 billion less 
than in 1950, it was still higher 
than in any other non-war year. 
In each of the last two years, debt 
expansion has centered in the pri- 
vate sector of the economy. It 
accompanied a general growth in 
economic activity and a record 
volume of business and individual 
investment. 

As of the last year-end, private 
indebtedness aggregated $277 bil- 
lion, Federal debt stood unchanged 
at $219 billion, while state and 
local borrowings amounted to $23.3 
billion. 


“Available data indicate that 
private debt continued to expand 
through the first half of this year, 
but at a slower rate than in 1951,” 
the Commerce Department noted. 
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--.an expression of faith 
in the intrinsic soundness 


of our country...” 


GEORGE C. BRAINARD 
President, Addressograph-Multigraph Corporation 


“The purchase of United States Savings Bonds is an expression 
of faith in the intrinsic soundness of our country, and indicates 
foresightedness with respect to one’s own future needs. Since 
the inception of the Payroll Savings Plan by Addressograph- 
Multigraph Corporation in 1942, a large percentage of em- 
ployees have continuously availed themselves of this safe and 
convenient method of providing for later benefits.” 


Every payday nearly seven million 
men and women give expression of 
their faith in America by putting 
$140,000,000 into U.S. Defense Bonds. 


These seven million payroll savers 
are not only backing up our country’s 
defense effort —they are providing for 
their own security ... helping to com- 
bat inflationary pressures ... and 
building a reservoir of future pur- 
chasing power. How big is the reser- 
voir? On December 31, 1951, the cash 
value of series E Bonds outstanding 


The U.S. Government does not pay for this advertising. The Treasury De- 
partment thanks, for their patriotic donation, the Advertising Council and 


was $34,727,000,000—$4.8 billions 
more than the cash value of Series E’s 
outstanding in August, 1945. 

If your employee participation is 
less than 60%, get in touch with the 
Savings Bond Division, U.S. Treas- 
ury Department, Suite 700, Washing- 
ton Building, Washington, D.C. Your 
State Director will be glad to show 
you how to conduct a simple person- 
to-person canvass that puts a Payroll 
Savings Plan Application Blank in 


the hands of every employee. 
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D nd Lt. 
Joseph + Rodriguez 


US. Army 


Medal of Honor 


Faox ATOP THE HILL, near 
Munye-ri, Korea, the enemy suddenly 
opened up a barrage. The squad was 
trapped. Lieutenant Rodriguez (then 
Pfc., with only seven months service) 
broke loose and dashed up the fire- 
swept slope, throwing grenades. He 
wiped out three foxholes and two gun 
positions. Alone, he accounted for 
15 enemy dead, led the rout of the en- 
emy, and saved the lives of his squad. 


“When you have to take chances to 
reach an objective, that’s O.K.,” says 
Lieutenant Rodriguez. “But when you 
can find a surer way to reach your 
goal, so much the better. 


“T believe a strong, peaceful Amer- 
ica is our objective. And the sure way 
to reach it is through backing our 
strength with your strength by invest- 
ing in U. S. Defense Bonds now!” 


* * * 


Now E Bonds earn more! 1) All Series 
E Bonds bought after May 1, 1952 aver- 
age 3% interest, compounded semi- 
annually! Interest now starts after 6 
months and is higher in the early years. 
2) All maturing E Bonds automatically 
go on earning after maturity —and at the 
new higher interest! Today, start invest- 
ing in better-paying Series E Bonds 
through the Payroll Savings Plan! 


Peace is for the strong! For peace and prosperity 


save with U.S. Defense Bonds! 
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